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FOREWORD 


The Planning Commission has already brought out a very 
valuable book of reference on Social Weljare in India, which 
is probably the first of its kind. It not only gives full informa¬ 
tion about social welfare activities in the country, but is also 
a thoughtful appreciation of the problems of social welfare. 
We have now before us another work of the Planning Commis¬ 
sion which, though perhaps more limited in its scope, is none¬ 
theless equally usdful and important. “Social Legislation—its 
Role in Social Welfare”, is a study the need for which was indi¬ 
cated in the First Five Year Plan. 

It is hardly necessary to emphasise the significance of the 
role which legislation can play in achieving the ends of social 
justice, and a study such as the present one, prepared with great 
care and attention, cannot but be welcome to all who are inte¬ 
rested in the progress of social welfare activities in the country. 

The fact that our Constitution which contains a chapter on 
Fundamental Rights has laid open the validity of our laws to 
challenge in the courts, lends added value to a work of this kind, 
which is a study of existing laws in the light of principles super¬ 
imposed on their structure for the first time now. Our per¬ 
sonal laws, as they now stand, are a bewildering maze of cus¬ 
tom, tradition and precedent, having irregularly grown over 
more than a century. They are not always reconcilable even 
with current practices, nor do they accord with the principles 
of Equality, Social Justice or Uniformity. If the objectives en¬ 
shrined in the Preamble to our Constitution are to be realised, 
it is high time that the framework of social legislation in the 
country be actuated by the Directive Principles of State 
Policy laid down therein, and this is exactly the purpose which 
the present study has in view. It does not profess to be com¬ 
prehensive, but deals with only a few selected subjects which 
may well have been marked out for priority, following the sug¬ 
gestion contained in the First Five Year Plan. These are broad¬ 
ly speaking. Women, Children, Handicapped Groups and Social 
Defence. • 

All the Central and State Laws on these subjects have been 
collected and classified under appropriate heads, and they have 



been analysed and explained in simple words, so as to stimulate 
the interest of the citizen and enlist his active co-operation 
in the promotion of social welfare work. Very rightly it is 
pointed out that the implementation of the law is more import¬ 
ant than its enactment, and that what is needed is a proper co¬ 
ordination of voluntary welfare work with the statutory obliga¬ 
tions laid on the State. . 

The Planning Commission is to be congratulated for bring¬ 
ing out this book which equally deserves consideration by the 
citizen, the legislator and the administrator—by everyone in fact 
who is interested in serving the true needs of a Welfare State. 


1st March, 1956 
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PREFACE 


It may be recalled that a study of Social Legislation was 
recommended in the First Five Year Plan. It was my privi¬ 
lege as Member, Social Services, in the Planning Commission 
to have initiated this study and I am grateful to our esteemed 
Prime Minister and to the Planning Commission for permitting 
me to continue to guide this work even after I ceased to be a 
Member thereof upon my assuming full time charge as the Chair¬ 
man of the Central Social Welfare Board. 

I am also thankful to Shri C. C. Biswas, Union Minister for 
Law, for contributing the Foreword to this book and for com¬ 
mending it to the general public in such generous terms of 
appreciation. 

In presenting this book to the public on behalf of the Plan¬ 
ning Commission, I wish to explain the need for such a book and 
describe briefly the effort that has gone into its preparations. 

Our laws are contained in several Acts spread over a cen¬ 
tury and varying from State to State. Of the Acts refex'red 
to in this book, the earliest is an Act of 1850 and the latest is an 
Act of 1956. Acts of all the States relevant to the subjects 
covered are referred to. This book brings together all the laws 
relating to welfare. 

Our Constitution, among other things, proclaimed the dig¬ 
nity of the individual, declared the equality of the sexes and is 
pledged to the establishment of social justice. Existing laws 
must conform to certain prescribed standards, and law must 
respect the fundamental rights guaranteed to every citizen. 
The directive principles of State policy flow from the one basic 
principle that concern for the human problems of its citizens is 
one of the great purposes of Government. All this called for 
an examination of our laws from a new perspective. 

Personal laws which continued to be in force presented an 
anachronism, for they left the rights and status of women in a 
position of subordination. An examination of those laws in so 
far as they affect women was included in this study. Enact¬ 
ing suitable legislation to remove all trace of discrimination 
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against women on the ground of sex was an urgent necessity. 
The Hindu Marriage Act and the Hindu Succession Act enacted 
recently by Parliament were steps in that direction. 

Social Legislation is a vast field. Taking the cue from the 
First Five Year Plan, we confined ourselves to the laws con¬ 
cerning women, children, the physically, mentally and socially 
handicapped groups, the destitute, the exploited women and 
the treatment of offenders. These fields are chosen because 
they raise problems of welfare claiming priority. 

Our laws did not ignore social problems altogether. Sub¬ 
jects like protection of children and the care of beggars have 
been the subject-matter of legislation in the past. But such 
legislation has not always been inspired by a consciousness of 
our collective duty to help them to an adequate life; they only 
partially dealt with these problems; it appeared that the laws 
were enacted only to protect society against them; often times 
they have been punitive even where such an approach was 
totally uncalled for and unavailing to achieve the expected re¬ 
sults or to subserve socially desirable ends. More often they 
suffered from incomplete enforcement, lack of proper machi¬ 
nery, and paucity of resources. Considering the absence 
of sufficient social consciousness in the community and the want 
of a sufficient realisation of their true purpose on the part of 
those entrusted with their enforcement the record might per¬ 
haps have been worse. It is necessary that the laws should 
breathe the welfare spirit, and approach social problems in a 
more positive and helpful way. 

Some suggestions calculated to promote a true welfare 
approach have been made in the book, but I wish to make it 
clear that any opinions expressed herein do not present the 
official views either of the Planning Commission or of the Gov¬ 
ernment of India. It has been freely pointed out that parti¬ 
cular Acts have not been implemented; but no aspersion or 
disparagement is intended to any State Government. Ac¬ 
counts are given of the working of various Acts. They are 
based partly on official reports and communications and partly 
on the impressions gathered by the officer in charge of this 
work during his brief—all too brief—visits to some of the 
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State capitals. In some the account was fuller and in some 
only a brief notice was taken; in some cases information from 
the State Governments may not have been readily available 
or may not have arrived in time. Some activities in some 
States may appear to have received a disproportionate empha¬ 
sis. It remains for me to point out that this was not deliberate. 
There was no intention to make comparisons for that is not the 
object of this study. The object was to acquaint the reader 
with the treatment, methods and training available in some of 
our statutory institutions and to publicize the change in the 
attitudes towards the inmates from time to time, in order that 
the average citizen’s notions and prejudices against the care, 
correctional and custodial institutions set up under the differ¬ 
ent Acts, and against those coming out of them, may be cor¬ 
rected. 

Law has an intimate bearing on problems of Social Wel¬ 
fare. Social Welfare is concerned with the affairs and condi¬ 
tions of the people which are equally the concern of law. All 
authority can act only within the powers granted by law. Law 
has to define its approach to social problems, provide the tools 
wherewith to tackle them and lay the duty in the appropriate 
quarter. It should prescribe minimum standards and secure 
conformity to them, if we wish to attain a satisfactory degree 
of performance. 

It is not to be supposed that social welfare is a fad of the 
20th century. Mankind has ever and in all climes glorified 
those good and kind to their neighbours. There have been and 
are people who find the highest happiness in attempting to 
make others, less fortunate than themselves, useful and happy. 
Of their kind our country has its share and we are grateful 
to all those who have given of their wealth or personal service 
to alleviate human want, distress or suffering. 

Social needs whose satisfaction has become a primary duty 
of the modern State, were, where they could not be met by 
the obligation of kinship, traditionally met by voluntary phi¬ 
lanthropy. A good part of it is crystallised in endowments 
and institutions of a permanent character. Considering the 
immensity of the tasks before the State, in the welfare field, 
the First Five Year Plan hoped that all public trusts and 



endowments would be brought into the field of public work 
and responsibility and made to undertake obligations consist¬ 
ent with the purpose for which they were established. Some 
of them which may have become obsolete or whose expen 1 - 
lure may appear unfruitful or wasteful under modern condi¬ 
tions may well be persuaded to seek other objects satisfying 
current social needs. An investigation into this possibility is 

an urgent necessity. 

Co-operation between voluntary and governmental agen¬ 
cies may well offer a corrective to the apathy from which pro¬ 
gressive legislation suffered in the first half of this century. 
The rule-and-routine-ridden official may benefit from the 
warmth, sympathy, concern and fellow-feeling evinced by the 
voluntary worker and voluntary work in turn may gain the 
traits of method, continuity and effectiveness characteristic of 
the official approach. The effort to help others to live an ade¬ 
quate life needs even more than the provision of material 
needs, the satisfaction of non-material needs like friendship, 
encouragement and counselling. Like everyone else, they too 
respond to kind treatment and resent ill-treatment. The aim 
should be, in each case, training and rehabilitation so as to make 
each handicapped and under-privileged group and individual 
self-reliant, generating in the process the energy requisite for 
future efforts. A proper discharge of this function requires 


special qualities and training and we may soon require a cadre 
of social administrators in the public service. 

It is not enough that we have good laws. An efficient 
administration alerted by an informed and watchful public 
opinion are as necessary. To secure due obedience to the law 
it must be known to and approved by the public on whose 
behalf, it is well to remember, it is enforced. 

The citizen should know the law. To the social worker 
an acquaintance with the law would be a great advantage in 
his work. We have collected here all the laws in force, on the 
subjects taken up, classified them and presented their main 
provisions in as simple words as the subject admitted, without 
sacrificing fullness and accuracy. Important decisions oi 
Courts are also noticed. 

This book is not for the lawyer or the litigant. But one 



desiring to know the law on any point will be able to do so. 
The obligations of society to care for its misfits—of whom no 
society however prosperous or well organised can be al¬ 
together free is now accepted. The community must evince 
a keen sense of social needs and be willing to shoulder the 
responsibilities arising therefrom. This book will help the 
reader have an intelligent appreciation of the way in which 
law deals with social problems. 

A book like this is bound to go out-of-date very soon. Law 
is not something static and unchanging. It is a social instru¬ 
ment, which reflects the current social ideas and even as they 
change law must change too. Unless it is flexible and keeps 
pace with the changing social needs it may well become a 
fetter on social progress. There are 23 Legislatures in the 
country, engaged in law making. Laws are amended and new 
laws are made constantly. The legislative output is collossal. 
We have 18 High Courts and a Supreme Court. By a process 
of interpretation and extension of enacted law from case to 
case, they, if imperceptibly, add to or alter the law. This is, 
therefore, a study which requires constant review. It is my 
fervent hope that the Planning Commission will arrange to 
undertake such a review from time to time. 

The Officer on Special Duty, Shri V. V. Sastri has ably 
completed a difficult task. He has brought a wealth of expe¬ 
rience to the task of setting a direction to the revision of exist¬ 
ing laws and the enactment of new laws, keeping in view our 
present social aspirations and the need for securing a welfare 
bias and content to our laws. This work has been rendered 
more difficult because it involved much hard work of a preli¬ 
minary nature, all of which he had to do by himself, In the 
collection, compilation, sifting and arrangement of the avail¬ 
able material. The patient and painstaking care with which 
he did it, in an unsurveyed field, and the zeal and devotion 
which he brought to bear on it, have contributed greatly to the 
measure of success which, I hope, the discriminating reader 
will find has been achieved. 

In conclusion I wish to thank the State Governments for 
their co-operation in responding to our communications by 
furnishing us with Acts, reports and other material and for 
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the courtesy extended to the Officer on Special Duty during 
his visits to the respective State capitals. My thanks are als 
due to the Publications Division of the Ministry of Informa¬ 
tion and Broadcasting. Government of India, who have un 

' this book for the Planning 


taken the publication 
Commission. 


of 


13th August, 1956. 
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GENERAL INTRODUCTION 

Oliver Wendell Holmes said: “Legislation of today is to 
meet the social needs of yesterday.” Traditionally law lags 
behind social opinion and the function of social legislation is 
continually to adjust the legal system to a society which is 
constantly outgrowing that system. Legislation calculated 
to bridge the gulf between the existing laws and the current 
needs of society may be called social legislation. 

There is urgent need in our country to give recognition 
to certain de facto changes in society- Besides doing this 
the State must also anticipate social needs and prepare the 
people to accept the change. If suitable and timely action to 
mould social institutions is one of the primary functions of the 
Modern State, then moulding the social consciousness of the 
people is part of that responsibility. To the extent legislation 
outruns social urge it remains ineffective. The true limits of 
legislative competence must be found in the social conscious¬ 
ness of the people. All legislation must therefore be accom¬ 
panied by the effort to bring about social “preparedness”—by 
intensive campaigns of appeal to and education of the people 
with the purpose of creating in them a faith in the ultimate 
utility of the particular legislative measures for promoting the 
common good and increasing the common welfare. It is only 
then that the law can give direction, form and continuity to. 
social changes. 

We cannot, however, write on a clean slate. We have a 
long legacy of tradition and law which has to be studied and! 
understood, for, upon such an understanding only may an ade¬ 
quate legal machinery be built, maintained and improved. 

Then, we have our written Constitution. On the 15th of 
August, 1947, India attained independence through the peace¬ 
ful methods of truth and non-violence under the leadership 
of Gandhiji. On 26th November, 1949 a Constituent Assem¬ 
bly representing all sections of the people of India adopted a 
Constitution for the country. The same came into force on the 
26th January, 1950. That date has a significance, for on that 
day in 1929 the Indian National Congress declared Poorna 
Swaraj as the goal of India’s political ambitions, at the Lahore . 
Session by a resolution moved by Jawaharlal Nehru. 



2 SOCIAL LEGISLATION-ITS ROLE IN SOCIAL WELFARE 

That Constitution declares India to be a Sovereign Demo¬ 
cratic Republic. It rests on the four pillars of: Justice soc a 
economic and political; Liberty—of thought expression, belief; 
faith and worship; Equality—of status as well as of opportum y 
and Fraternity—assuring the dignity of the individual and the 


unity of the Nation. _, 

The Constitution affirms its faith in democracy and 

believes that it would be both possible and desirable to achieve 
under that form of political organization whatever objectives 
we set before us. Be it noted that the nineteenth century concept 
of laissez faire democracy has undergone a transformation all the 
world over and the emphasis today is not so much on suffrage 
and a Parliamentary system of government—however in¬ 
dispensable to the democratic form—but on the ideal of a 
Welfare State whose primary function must be to realize an 
ever-ascending order of social rights for the citizen. The 
State is thus vested with a new function under a new ideology. 
It is required to promote the welfare of the community as a 

whole on indicated lines. 

And the securing of the new social order envisaged is an 
urgent need for us, for the alternative would be to precipitate 
a revolution and barter away the freedoms, held dear, attained 
not without a struggle, and boldly extended to the general run 
of men and women, for a system in which the human being 
will be a robot directed through the tentacles of an omnipotent 
and omnipresent State machine. That would be a catastrophe. 
It is unthinkable for us that our new social order should be 
brought about by revolutionary methods. Nevertheless, the 
very faith in democracy presupposes a faith in subjecting 
society to human ordering. In its new role the State would 
be a social service State, promoting the welfare of all, but 
with a declared bias in favour of the needy, neglected and 
weaker sections of the people. 


While ours is a Sovereign Democratic Republic with 
plenary powers of legislation, it is nevertheless subject to the 
limits set by our written Constitution to which all laws must 
conform. It declares certain inviolable principles which have 
to be adhered to in making laws. It proceeds further to say 
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that all laws not in conformity with the Constitution shall be 
void. It has created a Supreme Court with power to pro¬ 
nounce on the validity of laws—an essential concomitant of a 
written Constitution—and the constitutional validity of all 
our laws is liable to be examined by it. 

Part III of the Constitution confers certain fundamental 
rights on the citizens and others living in the country. 
Equality before the law and equal protection of the law is 
guaranteed to all. Discrimination against any citizen on 
grounds only of religion, race, caste, sex, place of birth or 
any one of them is forbidden. No citizen shall incur any dis¬ 
ability, liability, restriction, or condition with regard to access 
to shops, public restaurants, hotels and places of public enter¬ 
tainment or to the use of wells, tanks, bathing ghats, roads, 
and places of public resort maintained wholly or partly 
out of State funds or dedicated to the use of the 
general public. The right to employment or appointment 
to any office under the State is likewise open to every citizen 
and no discrimination on any such ground is permitted. 
Untouchability is abolished and its practice in any form is 
forbidden. All citizens have the right of freedom of speech 
and expression, without however, offending decency or 
morality and without undermining the security of the State; 
to assemble together peaceably and without arms without 
disturbing public order; to form associations or unions subject 
to reasonable restrictions in the interests of public order or 
morality; to move freely throughout the territory of India; 
to reside and settle in any part of the territory of India; and 
to acquire, hold, or dispose of property subject to reasonable 
restrictions in the interests of the general public or for the 
protection of the interests of Scheduled Tribes; and to prac¬ 
tice afiy profession or to carry on any occupation, trade, or 
business subject to reasonable restrictions in the interests of 
the general public. All laws in force in India in so far as 
they are inconsistent with the provisions of Part III are to the 
extent of such inconsistency declared to be void. The State 
is forbidden to make any law which takes away or abridges 
the rights conferred by Part III. 

The liberty of the people is further protected by provi¬ 
sions which require that no person shall be convicted of any 
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offence except for violation of a law in force at 
commission of the offence; no person may b 3 

penalty higher than what might have been warranted by 
faw in force at the time of such commissmn no person shall 
be prosecuted and punished for the same offence:more 
once; no accused person shall be compelled to be a wites 
against himself. No person shall be deprived of. his life 
nersonal liberty except according to procedure established by 
law No person arrested can be detained in cu S tody withou 
being informed of the ground of his arrest and he shall be pro-^ 
duced before a Magistrate within 24 hours. The right ^ con¬ 
sult and to be defended by a legal practitioner of his choice 
is given to every arrested person. Any law providing f 
preventive detention has to conform to certain principles laid 

down in the Constitution- . - 

Traffic in human beings and begar and all forms of forced 

labour are prohibited. , . 

No child below the age of 14 years may be employed to 

work in any factory or mine or engaged in any other hazard- 

° US In'^disassociating the State from religion the Constitution 
guarantees to every person equal freedom of conscience and 
an equal right freely to profess, practice and propagate the 
religion of his choice. Every religious denomination, su bJ e ct 
to public order, morality and health, has the right to establish 
and maintain religious and charitable institutions and the free¬ 
dom to manage its own affairs in matters of religion and the 
freedom to administer its property in accordance with law 
The Constitution has been careful to say that the freedom of 
religion granted under this Article does not prevent the 
making of laws regulating or restricting any economic, finan¬ 
cial, political, or other secular activity though associated with 
religious practice, or providing for social welfare and reform, 
or throwing open public religious institutions to all classes or 
sections of the Hindus. No tax may be levied for the promo¬ 
tion or maintenance of any particular religion or religious 

denomination. 

All minorities, whether based on religion or language, 
have been given the right to establish and administer educa¬ 
tional institutions of their choice. No educational institution 
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maintained out of State funds may impart religious instruc¬ 
tion. Nor may any educational institution aided by the State 
make religious instruction or religious worship compulsory; 
or refuse admission to any person on grounds of religion, race, 
caste, or language. The State shall not discriminate against 
any educational institution in the matter of grants-in-aid on 
grounds of religion or language. 


Part IV of the Constitution details the principles which 
should guide the State in promoting the welfare of the people. 
Realizing the pre-occupations of a country just awaking to its 
freedom the Constitution has declared these principles not en¬ 
forceable by any Court, but they are nevertheless to be treat¬ 
ed as fundamental in the governance of the country. It is 
the duty of the State to apply these principles in making laws. 
There is no doubt that the Constitution-makers intended them 
as essential to that new social order in which the welfare of 
the people as a whole must become the State’s first concern 
so that social justice should permeate all the institutions of 
our national life. 

According to these directive principles, then, the State is 
required to secure for the citizens, men and women equally, 
the right to an adequate means of livelihood; equal pay for 
equal work; protection against abuse and exploitation of 
workers’ economic necessity; the protection of their health 
and strength as also of children of tender age and youth, 
against exploitation and moral and material abandonment. 
Within the limits of its economic capacity and development, 
the State is required to make effective provision for securing 
the right to work, to education and to public assistance in 
case of unemployment, old age, sickness or disablement and 
in other cases of undeserved want. The State is required to 
make provision for just and humane conditions of work and 
for maternity relief. It shall secure work, a living wage, and 
conditions of work ensuring a decent standard of life. With¬ 
in ten years of the commencement of the Constitution the 
State shall endeavour to provide free and compulsory educa¬ 
tion for all children until they complete fourteen years of age. 
The State shall consider it among its primary duties to raise 



c SOCIAL LEGISLATION—ITS ROLE IN SOCIAL WELFARE 

the level of nutrition and the standard of living and the im¬ 
provement of public health. It shall endeavour to bring 
about prohibition of the consumption—except for medicinal 
purposes—of intoxicating drinks and of drugs which are inju¬ 
rious to health. In addition, the State is to promote with 

special care the educational and economic “ 

weaker sections of the people, particularly the Scheduled 
Castes and the Scheduled Tribes and protect them from social 
injustice and all forms of exploitation. The State has also 
been directed to secure better distribution of the resources of 
the community, to check the evils of concentration ol 
wealth and means of production leading to common detriment, 
to organize village panchayats, to promote cottage industries 
in rural areas, to secure a uniform civil code throughout the 
territory of India, to separate the judiciary from the execu¬ 
tive to protect historical monuments, to modernize agricul¬ 
ture and animal husbandry and to improve the breeds of cattle 
and prevent the slaughter of cows. 


The foregoing directives in Part IV of the Constitution 
are no mere expression of pious hopes; they are in fact a pro¬ 
gramme of action drawn up for active fulfilment. The Con¬ 
stitution has not laid down any priorities among the several 
functions assigned to the State. Not all of them can be 
directly undertaken by the Central Government, since under 
the Constitution, the functions are divided as between the 
Union and the federating States. Thus, some of the obliga¬ 
tions of Part IV have to be implemented by the States and 
not by the Union directly. Accordingly, a Union list of sub¬ 
jects, a State list of subjects, and a third—of Concurrent sub¬ 
jects—have been embodied in the Constitution itself. 

Parliament has the exclusive power to make laws with 
respect to all subjects in the Union list for the whole or any 
part of the country and in respect of all matters enumerated 
even in the State list with respect to territories not included 
in Part A and Part B States. The Part A and Part B States 
have the exclusive power to make laws for matters enume¬ 
rated in the State list for the whole or any part of their respec- 
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tive territories. Laws made by Parliament have extra¬ 
territorial operation. Laws made by a State have force only 
within the State. In both cases the power to legislate is ex¬ 
pressed in terms of territory. Citizenship in the country is 
a single Indian citizenship without reference to the State of 
origin or residence. 

The Council of States may declare by a resolution passed 
by a two-thirds majority of the members present and voting 
that it is necessary that Parliament should make laws in res¬ 
pect of any specified matter though enumerated in the State 
list; upon which it would be competent for Parliament to 
make a law upon such matter for the whole or any part of 
the territory of India, to be valid so long as the resolution re¬ 
mains in force and for six months thereafter. The resolution 
shall be initially in force for not more than a year. It may 
be renewed for further periods of one year at a time. 

A similar power to legislate in respect of a matter enu¬ 
merated in the State list is given to Parliament while a procla¬ 
mation of emergency is in operation. Such law would be in 
force for the period of the emergency and for six months 
thereafter. A law made by Parliament in respect of a matter 
in the State list on either of these grounds would prevail over 
any State law on the subject. 

Parliament may pass a law on a subject in the State list 
if two or more States resolve in their respective Legislatures 
that Parliament should make such a law. 

Parliament has power to make any law for the whole or 
any part of the territory of India for implementing any treaty, 
agreement, or convention with any other country or any deci¬ 
sion made at any international conference, association or other 
body. 

In respect of any matter within its competence or enu¬ 
merated in the concurrent list, a law made by Parliament 
shall prevail over any law made by a State; provided that a 
law made by the State with respect to a matter in the con¬ 
current list may prevail within that State over a law made by 
Parliament if having been reserved for the consideration of 
the President it has been assented to by him. 

All residuary power of legislation is left to Parliament. 
Parliament has the exclusive power to make any law in res- 
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pect of any matter not enumerated in the concurrent list or 
the State list. 

Looking at the Seventh Schedule we find the following 
subjects occur in the concurrent legislative list: 

Marriage and divorce; infants and minors; adoption, 
wills, intestacy and succession; joint family and partition; 
all matters in respect of which parties in judicial proceed¬ 
ings were immediately before the commencement of the 
Constitution subject to their personal law. (Entry 5) 
Trust and Trustees. (Entry 10) 

Vagrancy. (Entry 15) 

Lunacy and mental deficiency including places for 
the reception and treatment of lunatics and the mentally 
deficient. (Entry 16) 

Economic and social planning. (Entry 20) 

Social security and social insurance; employment and 
unemployment. (Entry 23) 

Welfare of labour including conditions of work, pro¬ 
vident funds, employer’s liability, workmen’s compensa¬ 
tion, invalidity and old age pensions and maternity bene¬ 
fits. (Entry 24) 

Vocational and technical training of labour. (Entry 25) 
Charities and charitable institutions, charitable and 
religious endowments and religious institutions. (Entry 28) 
Prevention of the extension from one State to an¬ 
other of infectious or contagious disease or pests affecting 
men, animals, or plants. (Entry 29) 

The following subjects occur in the State list: 

Prisons and reformatories, Borstal institutions and 
other institutions of a like nature and persons detained 
therein; arrangements with other States for the use of 
prisons and other institutions. (Entry 4) 

Economic and social planning, however, is a subject in 
the concurrent list. (Entry 20). It still remains the function 
of the Central Government to evolve a national plan, to work 
out a co-ordinated policy for its implementation, to watch and 
assess the progress of the schemes in different parts of the 
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■country and constantly to promote action in the furtherance 
of these objectives. "Within two months of the commence¬ 
ment of the Constitution, the Government of India set up the 
Planning Commission and entrusted it with the duty of imple¬ 
menting the directive principles. 

As the First Five-Year Plan states, to initiate a process 

of development which will raise living standards and open to 
the people new opportunities for a richer and more varied 
life, is the central objective of planning in India at the present 
stage. It is well known that no method of redistribution of 
our existing wealth will secure enough for the people, for the 
simple reason that there is not enough to go round. No plan 
can succeed unless it also invests in the improvement of the 
human material. Realizing this our First Plan views econo¬ 
mic and social planning as an integral part of a wider process 
aiming not merely at the development of resources in a nar¬ 
row techrflcal sense but at the development of human facul¬ 
ties and at the building up of an institutional framework ade¬ 
quate to the needs and aspirations of the people. We have 
to achieve a re-ordering of social relationships in terms of new 
values. The achievement of independence should mean some¬ 
thing more for the average citizen than a mere change of 

masters. 

It is true all cannot be accomplished at once, but it is of 
the essence of planning to survey the problems, to fix the 
targets, to determine the priorities, and to apply available re¬ 
sources to urgent current needs. This applies equally in the 
field of social welfare. True, our knowledge of human moti¬ 
vation and social progresses is limited. We cannot be sure 
that our investment in this field will yield measurable or 
spectacular results, but that is inseparable from any effort at 
reshaping human material. That ought not to deter us from 
making the attempt. It is dictated by the solemn under¬ 
taking to respect the dignity of man and to give each his due; 
it is demanded by the principle of social justice enshrined in 

the Constitution. 


Certain defects, ills, and drawbacks in the social organ¬ 
ization as it has so far developed stunt our growth and fetter 
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our progress. We have now to subject every department of 
life and every institution to a close and intelligent scrutiny 
and discover the faults in order to eliminate them. The laws by 
which we are governed is one such sphere. The entire field of 
legislation should be reviewed and every statute, rule, custom, or 
usage which forms part of our body of law must be tested in the 
light of the fundamental principles of our Constitution. Arti¬ 
cle 13 will almost automatically efface from the Statute Book 
any law which runs counter to the Constitution. The result 
would be a vacuum leading to chaos unless the Legislature 
steps in to alter the law and substitute new rules in confor¬ 
mity with the Constitution. 

The Constitution has itself provided for making special 
provisions for women and children. It has likewise indicated 
a priority for the interests of the weaker sections of the 
people. The problem of immoral traffic is a part of the pro¬ 
blem of traffic in human beings. Beggary is a part of the 
problem of undeserved want. There are several handicapped 
groups who are not now covered by any protective law. The 
problem of juvenile delinquency is part of the children’s pro¬ 
blem. In our approach to the criminal we have to pursue a 
positive and rehabilitative policy and reduce the penal ap¬ 
proach to the minimum. The very fact that these have been 
long neglected is the most compelling reason for giving them 
a priority. 


The object of this book is to take up for study the laws 
relating to women and children, social defence, and handi¬ 
capped groups. These topics are dealt with in Chapter 
XXXVI of the First Five-Year Plan. 

An attempt is made here to present in one place and in a 
simple form the laws on these subjects as they stand, so that 
any one interested may judge for himself as to how far they 
are adequate for the present social and economic objectives 
of the nation. A critical examination will reveal the defects 
in approach and formulation and in the implementation of 
several of our social laws, and disclose gaps which have to be 
filled in, in order that the duties now cast on the State may 
be fulfilled;, what is contrary to the Constitution cannot stand 
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and what is enjoined by the Constitution has to be under- 
tskcn 

Social laws would lack effectiveness unless they are back¬ 
ed by public opinion. It is well known that neither per¬ 
missive laws like the Hindu Widow Remarriage Act nor prohi¬ 
bitive laws like the Child Marriage Restraint Act have had 
much effect by themselves. This has to be wrought by a 
slow and gradual process of educating the public. 


Even as the content of social work has changed from mere 
alleviation of distress or relief of want into efforts to enrich 
life and endow it with a new meaning and content, so the 
basis of social work has also undergone a corresponding 
change. It is no longer based on the sentiment of charity. It 
is unequivocally declared to be a duty owed by society to its 
own under-privileged sections. Our secular State cannot 
take recourse to the doctrine of Karma in justification of its 
own indifference nor proffer it as solace to the suffering citi¬ 
zen. It is the duty of the State to explore ways and means 
of training the citizen to be self-reliant. No one must be 
left to the mercy or the charity of another. This new ap¬ 
proach must permeate the whole field of our social legislation. 
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CHAPTER I 


APPLICATION OF PERSONAL LAWS 

Legislative power was first granted to the East India 
Company by the Elizabethan Charter of 1600. By that 
Charter the Company, acting through its General Court, 
was authorized to make laws for the good government of 
itself, for all its categories of servants and officers and for 
the better advancement of its trade. There was no reference 
to any territory in this grant of legislative power which was 
of an extremely limited character. It required that the laws 
made as well as the penalties prescribed for their infraction 
should not be contrary or repugnant to the laws, statutes and 
customs of England. 

The next landmark in the evolution of the legislative and 
judicial power in India was the Charter of 1661 granted by 
Charles II. This Charter is generally regarded as having 
introduced the English Law in the Presidency towns. The 
Charter authorized the Governors and Councils in the Com¬ 
pany’s settlements to judge all persons ‘‘belonging to the 
Company or that should live under them” in all causes, civil 
and criminal, according to the laws of England. The Charter 
granted by George I in 1726, popularly known as the ‘Judi¬ 
cial Charter” is also noteworthy. Prior to this Charter the 
power of making laws vested in the Company could be exer¬ 
cised only in England by the General Court or the Court of 
Directors of the Company. As this was found to be^ incon¬ 
venient, this Charter empowered the Governor and Councils 
of each Presidency to make by-laws, rules and ordinances for 
the good government of the inhabitants of the respective 
towns. The by-laws and the rules as also the punishments for 
their breach were to be “agreeable to reason”, and “not 
contrary to the laws and statutes of England”. The Charter 
established three Mayor’s Courts in the three settlements of 
Calcutta, Madras and Bombay. Though it did not expressly 
specify the laws which these courts were to administer, its 
general provisions clearly required the application of the 
English Law as nearly as the circumstances of the place and 

the inhabitants should admit. 
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The Charter granted by George II in 1753 effected a signi¬ 
ficant change in the jurisdiction o£ the Mayors Courts This 
“ter expressly excepted from their jurisdiction all suits 
and actions to which only natives were parties unless ail the 
parties by consent submitted to the jurisdiction of those 
courts. The jurisdiction over the natives was thus voluntary 
and depended upon the discretion of the parties themselves. 

The Mayor’s Court at Calcutta was superseded in 1 1 M Dy 
the Supreme Court which was set up under the Regulating 
Act of 1773 in pursuance of a Royal Charter issued by George 
III Both the Act and the Charter were silent as to the law 
to be applied to Indians. The lacuna was remedied by the 
Act of Settlement in 1781 which directed that all matters 
arising out of inheritance, succession and contract were to be 
determined “in the case of Mohammedans by the laws and 
usages of Mohammedans and in the case of Gentoos by the 
laws and usages of Gentoos; and where only one of the parties 
shall be a Mohammedan or Gentoo by the laws and usages of 
the defendant”. It was further enacted that “rights and 
authorities of fathers of families” and “masters of families”, 
as the same might have been exercised by the Hindu or the 
Mohammedan Law, “shall be preserved to them respectively, 
within their said families”. No action in consequence of the 
rule and law of caste respecting the members of the said fami¬ 
lies only, were to be “held and adjudged a crime, although 
the same may not be justifiable by the laws of England”. It 
would be observed that the indigenous personal laws of the 
Hindus and the Mohammedans were reserved for the two 
respective communities only for inheritance and contract. 
Judicial interpretation, however, extended to those communi¬ 
ties the benefit of their own laws and customs in all family 
and religious matters. The provisions of the Act of 1781 re¬ 
lating to the preservation of the personal laws of the Hindus 
and Mohammedans, are described by Ilbert as constituting- 
“the first express recognition of the Warren Hastings rule in 
the English statute Law”. In organizing the judicial system 
in the mofussil, Warren Hastings had made a rule that as re¬ 
gards inheritance, marriage, caste and other religious usages 
and institutions the laws of the Koran were to be administer¬ 
ed for the Mohammedans and the laws of the Shastra for the- 
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Hindus. The Calcutta rule of 1781 was extended to Madras 

in 1802 and to Bombay in 1827. 

Thus on principle the personal laws of the people were 
preserved. It was pointed out by contemporary opinion that 
to leave the natives to their own laws would be a retrograde 
step as it was calculated to condemn them to an effete civili¬ 
zation bereft of the principle of legal innovation and ameliora¬ 
tion. It was also felt that to treat the Hindus and Mohamme¬ 
dans equally, notwithstanding centuries of Muslim rule, and 
to rake up the ashes of Hindu law was not prudent. We can¬ 
not pronounce upon the wisdom of the decision then taken by 
Warren Hastings by today’s standards. In its day the policy 
of treating the two laws as ‘co-existing and co-equal’, in the 
words of Lord Macaulay, was hailed as enlightened and far¬ 
sighted. Legislative recognition given to the differences 
based on religion and caste may have been responsible to some 
extent for holding the two major communities apart. Attempts 
at codification of the personal laws were made but failed. It 
would be rash to blame an alien Government for not achiev¬ 
ing a century ago, a result that remains unattained after eight 
years of independence. It was felt at that time that it was 
a perilous experiment to legislate for millions of people with 
few means of knowing, except by rebellion on their part> 
whether the laws suited them or not. It is well known that 
the Government in those days was not able to learn how its 
measures were going to be received or how they were likely 
to affect even its European subjects, till criticism took the 
form of settled and often bitter opposition. 

The laws thus administered led to a good deal of un¬ 
certainty and conflict. It was impossible to group all the in¬ 
habitants of India under the two heads ‘Hindu’ and ‘Moham¬ 
medan’. That did not take into account the different groups 
within each community. It was doubtful whether ‘Hindu’ 
included the Sikh, the Jain and the Buddhist. It was also 
doubtful whether ‘Mohammedan’ included Shia and Sunni 
under one rule. The statutes were silent as to the Anglo- 
Indians, Parsis, Christians, Jews, etc. The mofussil Courts 
ascertained the personal laws of several communities other 
than Hindu and Mohammedan in their effort to decide accord¬ 
ing to justice, equity and good conscience. The Courts 

S. L.—2 
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established in the Presidency towns applied English law to 
everyone, who was not a Hindu or a Mohammedan. The 
assumption that the Hindu law and the Mohammedan lav/ 
could be ascertained from the sacred books was soon discover¬ 
ed to be ill-founded. In several cases current practices were 
at variance with the rules laid down in those ancient texts. 
Such practices varied from community to community, district 
to district and even family to family. The laws thus administered 
were so vague that Courts found themselves at liberty to de¬ 
cide many questions according to their discretion. In this 
context it would be easy to appreciate the anxiety of Macaulay 
for codification of Indian Law when, in the course of a Parlia¬ 
mentary debate which led to the passing of the Charter Act 
of 1833, he observed: 

“I believe that no country is ever so much in need of a 
code of laws as India and also I believe that there never was 
a country in which the want might as easily be supplied.” 

The Charter Act of 1833 referred to the laws and usages 
peculiar to the Indian peoples and declared that they should 
all be enacted and all laws and customs should be ascertained, 
consolidated and amended. It established a Law Commission. 
The Commission was to have due regard to the distinctions of 
caste, differences of religion, manners and opinions prevailing 
among different races and in different parts of the said territo¬ 
ries. To quote Macaulay again: 

“We do not mean that all the people of India should be 
under the same law, far from it. We know how desirable 
that object is, but we also know that it is unattainable. But 
whether we assimilate those systems or not, let us ascertain 
them, let us digest them. Our principle is simply this: uni¬ 
formity where you can have it, diversity where you must have 
it, but in all cases certainty.” 

This task of codification was never completed so far as 
the personal laws were concerned, since the second Law 
Commission was decidedly of the view that “no portion 
either of the Mohammedan or of the Hindu law ought 
to be enacted as such in any form by a British Legis¬ 
lature.” They said that such legislation might tend to ob¬ 
struct the gradual progress and improvement of the law. A 
more decisive objection, however, in their opinion was that 
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the laws, both Hindu and Mohammedan, derived their autho¬ 
rity from religion and the British Legislature may no more 
make Hindu or Mohammedan law than it can make Hindu or 
Mohammedan religion. That was in 1855. In 1858 Queen 
Victoria declared that in framing and administering the law 
due regard will be paid to the ancient rites, usages and cus¬ 
toms of Hindus. Successive Government of India Acts have 
emphasized that policy. Any measure affecting the religion 
or religious rites and usages of any class of British subjects 
may not be introduced into any Legislature, central or local, 
without the previous sanction of the Governor-General. 
Successive Government of India Acts required the application 
of personal law in matters of inheritance and succession 
to lands, rents and goods and in matters of contract, and 
dealings between party and party. The Acts dealing with 
such application are the following: 

(a) Government of India Act, 1915—Section 112, (b) 

Government of India Act, 1935—Section 223, (c) Presidency 
Small Cause Courts Act—Section 16, (d) Bengal, Agra and 

Assam Civil Courts Act, 1887—Section 37, (e) Bombay Regu¬ 
lation IV of 1827—Section 26, (f) Madras Civil Courts Act III 

of 1873—Section 16, (g) Punjab Laws Act, 1872—Section 5, 
(h) Oudh Laws Act, 1878—Section 3, (i) Ajmer Courts’ 

Regulation 1877—Section 4, (j) Central Provinces Laws Act, 
1875—Section 5. 

Article 372 of the Constitution of India continues the 
laws in force at its commencement until altered or amended, 
but subject to the other provisions of the Constitution. (Also 
see Article 225.) 


The Hindu Law is thus applied throughout India in all 
matters relating to succession, inheritance, marriage and reli¬ 
gious usages and institutions except in so far as they may have 
been altered by legislation. It is applied in certain other 
matters also, such as adoption, guardianship, family relations, 
wills, gifts and partitions, either by virtue of express legisla¬ 
tion or on principles of justice, equity and good conscience. 

The Hindu law applies to all Hindus whether by birth or 
by religion, i,e. converts and reconverts to Hinduism. It is 
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applied to illegitimate children where both parents aie 
Hindus, and where the mother is a Hindu and the child is 
brought up as a Hindu. It is applied to Jains, Sikhs, Nam- 
budri Brahmins and Lingayats. It is also applied to sons 
of Hindu dancing girls of the Naik caste converted to Islam 
where such sons are taken into the family of the grand¬ 
parents and brought up as Hindus. It applies to Brahmos 
and Arya Samajists, etc. It applies also to Hindus who have 
made a declaration that they are not Hindus for the purpose 
of the Special Marriage Act. Mere departure from ortho¬ 
doxy in matters of diet and ceremonial observances or denun¬ 
ciation of the caste system does not affect its application. 

Similarly, Mohammedan law is made applicable to the 
Mohammedans in all matters of inheritance, succession and 
marriage. Until the Shariat Act of 1937, custom had precedence 
over law. Generally in all matters in which Hindus are gov¬ 
erned by the Hindu law Mohammedans are governed by the 
Mohammedan law. There are slight variations from province 
to province in the enumeration of the topics actually covered 
by the Mohammedan law. Moreover, it must be remembered 
that all these matters may be altered by legislation. 

Personal laws are always subject to alteration by legisla¬ 
tion and they have been altered from time to time. Under our 
Constitution too, personal laws are placed in Entry 5 of the- 
concurrent legislative list. 



CHAPTER II 


HINDU LAW AS APPLIED BY COURTS 
I. Women and Inheritance in Hindu Law 

I 

There are two systems of inheritance, the Mitakshara 
and the Dayabhagci, among the Hindus. The two systems have 
two fundamental differences between them. 

(i) Propinquity is the ruling canon for determining the 
order of succession in Mitakshara whereas religious 
efficacy is the criterion in Dayabhaga. 

(ii) Joint and separate property follow different courses of 
devolution under the Mitakshara, whereas under the 
Dayabhaga devolution follows one course whether the 
family is divided or undivided and whether the pro¬ 
perty is ancestral or self-acquired. 

A. SUCCESSION ACCORDING TO MITAKSHARA 

The Mitakshara law of inheritance is based on the follow¬ 
ing text: 

“The wife, the daughters also, both parents, brothers and 
likewise their sons, gotrajas (agnates), bandhus (cognates), a 
pupil and a fellow student. Of these, on failure of the preced¬ 
ing the next following is heir to the estate of one who has depart¬ 
ed for heaven leaving no putra .” (Yajnavalkya) 

The text operates only in the absence of a putra (son, son’s 
son, or son’s son’s son). The text refers only to the estate of a 
divided member. It is silent with respect to the separate pro¬ 
perty of an undivided member of a family. The Privy Council 
in the Shivaganga case extended the text to the separate property 
of an undivided member dying without a putra. 1 It governs, 
therefore, succession to the separate property of an undivided 
member of a joint Hindu family as well. 

Generally, Hindu law excludes women from inheritance. 
The well-recognized exceptions are the widow, the daughter, 
the mother, the father’s mother and the father’s father’s mother. 
The general incapacity of women to inherit is the rule, and even 
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in the absence of other heirs no other women than those above- 
mentioned can inherit even if the alternative is that the pro¬ 
perty should escheat to the State. Bombay has long admitted 
several other women to succeed either as gotraja sapindas or 
as bandhus. Madras, has however, recognized only the rights of 
female bandhus. In Bombay the widows of predeceased gotraja 
sapindas are recognized as heirs. Such a widow takes the place 
occupied by the husband, i.e. she will succeed only if there is 
no widow of a nearer gotraja sapinda, either in the same line 
or in a nearer line. 

In the few cases where property descends to a female heir, 
she generally takes only a limited estate and on her death the 
devolution of property is traced back to the last male owner 
except in Bombay. A woman does not become a fresh stock of 
descent, and her powers of alienation are limited. 

Hindu law, however, has a section on Stridhana where 
women’s absolute properietary rights are recognized. It also 
provides for the allotment of a share (though not with absolute 
rights) to the wife, the mother and the grandmother when a 
partition takes place in the family among the sons after 
the father’s death. 

Widow 

A wedded wife, being chaste, takes the whole estate of a 
man who, being divided from his co-heirs and not sub¬ 
sequently reunited with them, dies leaving no male issue. 
Two or more widows succeeding to the estate of their husband 
take it as joint tenants with the right of survivorship. They can 
partition it among themselves and by agreement put an end to 
survivorship. The right of the next reversioners does not come 
in until death of the last survivor of the widows. Where the 
property is impartible, the senior widow holds it subject to the 
right of the other widows to maintenance. 

Daughter 

The daughters inherit in the absence of the wife subject 
to the following rules: 

The maiden daughter succeeds in preference to the married 
daughter. The unprovided daughter takes in preference to a 
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daughter provided for, i.e. an indigent married daughter includ¬ 
ing a childless widow is preferred to a married daughter 
possessed of means. 2 A daughter who has become a 

prostitute is not on that ground disqualified but being 

neither a maiden daughter nor a married daughter she can 
only take on principles of reason and equity and takes 

after those expressly named. The daughters take the estate 

jointly with right of survivorship. They can enter into a parti¬ 
tion and agree to put an end to survivorship. The reversioner 
comes in only after the death of the last survivor of them. 

In Bombay, however, daughters take an absolute estate in 
severalty. They along with the sister, the father’s sister and 
the brother’s daughter take absolutely and transmit the estate 
to their own heirs. 

Mother 

A mother obtains the inheritance of a son who dies with¬ 
out leaving issue or a widow and if the. mother be dead the 
paternal grandmother takes the estate. 

Of the several female heirs who are admitted in the scheme 
of succession only as bandhus and therefore can take only after 
sagotra sapindas, the Hindu Inheritance (Amendment) Act II of 
1929 provides to the son’s daughter, the daughter's daughter, and 
the sister a higher place postponing the claims of many sagotra 
sapindas. These three female heirs rank in the order above 
indicated immediately after the father’s father and before the 
father’s brother in the line of heirs. The term ‘sister’ in this Act 
has now been authoritatively held to include the ‘step-sister’. 

The step-mother is not an heir except in Bombay where she 
comes in as the widow of a gotraja sapinda. 

As between the father and the mother, the mother takes 
before the father under the Mitakshara while under the 
Mayukha and the Dayabahaga the father is preferred to the 

mother on spiritual considerations. 

\ It may be noted that succession to persons contracting a 
marriage under the Special Marriage Act III of 1872* professing 
the Hindu, Buddhist, Sikh, or Jaina religion is governed by 


2 (1951) 2 M.L.J. 487 

* Now Act XLIH of 1954 
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the Indian Succession Act. The law applicable to Jains is the 
Hindu law applicable to the regenerate classes of the Hindus, 
subject to proof of any variation by custom. In Meerut, Saha- 
ranpur and Arrah in the Shahbad District such a custom enables 
an Agarwal Jain widow to take an absolute estate with full 
power of alienation in the self-acquired property of her de¬ 
ceased husband. 

Unchastity 

A widow who is unchaste at the time of her husband s 
death is not entitled to inherit his property. Once she inherits, 
it cannot be divested by her subsequent unchastity. Where 
she takes a widow’s estate under an arrangement, such an estate 
is not divested by her subsequent unchastity, unless there is 
a provision to that effect. 3 Under the Mitakshara the widow 
is the only female liable to exclusion but under the Dayabhagu 
every female heir including the daughter and the mother may 
be excluded on the ground of unchastity. It may be noted, 
however, that unchastity is a ground of exclusion to inheriting 
the property of a male only; neither under the Dayabhaga nor 
under the Mitakshara is it a bar to succession to stridhana. 

Whether this condition is dispensed with by the Hindu 
Women’s Right to Property Act 1937 is a matter on which there 
is a difference of opinion. The widow forfeits her rights in 
the husband’s estate on her remarriage, whether the remarriage 
takes place under the custom of the community or under the 
enabling provisions of the Hindu Widows Remarriage Act, 1856. 
In Allahabad and Oudh, however, it seems to be the law that 
she is so divested only when she remarries under the Act and 
not under a custom permitting such remarriage. The forfei¬ 
ture is of the rights in husband’s property only, so that she 
continues to be an heir to the estate of a son or daughter of 
the first marriage dying after her second marriage. 

B. SUCCESSION TO MALES ACCORDING TO DAYABHAGA 

There are five female heirs who are sapindas according to 
Dayabhaga law; the widow, the daughter, the mother, the 
father’s mother and the father’s father’s mother. No other 


3 57 Allahabad 672 




HINDU LAW AS APPLIED BY COURTS 25 

female is recognized as an heir by the Dayabhaga. The rules 
of succession apply to all the property of a male whether 
separate or family property, and whether he dies divided or 
undivided. The five females named above are ranked as 4, 5, 
8, 14 and 20 in the list of heirs. Son, grandson and great-grand¬ 
son are the first three. Next comes the widow. Her taking 
is conditioned by her chastity as in Mitakshara, but with this 
difference that the requirement as to chastity is stricter in that 
even condonation by the husband does not remove the disquali¬ 
fication. A widow taking under the Dayabhaga also takes only 
a limited estate and its incidents are the same as those that 
apply under the Mitakshara. 

Next to the widow the daughter takes and her taking is 
also subject to the requirement as to chastity. Once the estate 
vests in the widow or the daughter or any other female heir, 
subsequent unchastity does not divest the estate. The un¬ 
married daughter takes first; the next preference is to the mar¬ 
ried daughter who is or is likely to have male issue; daughters 
who are either barren or widows destitute of male issue; or 
mothers who have daughters only, are excluded from inherit¬ 
ance. Thus the daughter’s son excludes a childless widowed 
daughter 4 and a married daughter with son similarly excludes 
a childless widowed daughter. 5 ■ A married daughter who is 
likely to adopt a son is, however, regarded as one who is likely 
to have male issue. 6 The mother, the grandmother and the 
great-grandmother also take it subject to the condition as to 
chastity. In other respects the estate taken by daughters is as 
under the Mitakshara. A step-mother does not succeed to her 
step-son. 


II. Women’s Right Over Inherited Property 

Broadly the widow, the daughter, the mother, the father’s 
mother and the father’s father’s mother are the only females 
who can inherit the property of a male. In Madras other 
females have also been recognized as heirs for a long time and 
they include the son’s daughter, daughter’s daughter, and sister. 


4 43. Allahabad 450 

6 48 Calcutta 300 

6 I.L.R. 1942 Calcutta 299 
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These three have been added as heirs by Act II of 1929. Ex¬ 
cept in the Bombay State, every female heir takes only what 
is known as a limited estate in property inherited by Her from 
a male whether by the Hindu law or under the Act. The same 
is the rule in respect of the property inherited from a fema.e. 

In the Bombay State, however, the position is different. 
Bombay has long recognized the right of several other females 
to succession. They are the daughters of descendants and 
ascendants and collaterals within five degrees and the widows 
of gotraja sapindas. These include the three new female heirs 
added by Act II of 1929. In Bombay, a woman succeeding to 
males except as a widow of a gotreja sapinda takes absolutely 
and further succession to such property is traced to the female 
heir and is determined by the stridhana rules of succession. 

The share allotted to a wife, mother, or father’s mother 
on partition is not stridhana unless it was given absolutely to 
her. On her death it reverts to the family. 

Powers of Female Heirs 

A female heir takes a limited estate except in Bombay. 
That does not make her a tenant for life. She is a full owner 
of the property subject only to certain restrictions on alienation. 
These restrictions are inseparable from her estate and are not 
dependent on the existence of a reversioner. She is not a 
trustee for the reversioners. Her power of disposal over the 
income is absolute. Where the income is accumulated the posi¬ 
tion is rather complicated. The present position with regard to 
accumulations may be summarized as follows: 

(1) Accumulations before the death of the husband 
This forms part of the corpus. 

(2) Accumulation between the date of death of the hus¬ 
band and the delivery of the property 

This would be stridhana in her hands unless she has 
done something to indicate an intention to make the 
fund a part of the husband’s estate. 

(3) Accumulations made by herself 

The question is whether her savings become accre¬ 
tions to the estate of the husband. Here again the test 
applicable is the widow’s own intention. In the ab¬ 
sence of any indication of such intention it would be 
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stridhana at her disposal and would pass, on her death, 
to her stridhana heirs. 

It has been held that if she invested the income on 
land or in securities and treated them in the same 
manner as the original estate, that would show an in¬ 
tention to augment the estate. In the absence of any 
such dealing, it would be her stridhana. Though it is 
the widow’s intention that governs the matter, the 
Privy Council have held in several cases that a widow 
who merely allows the income to accumulate and adds it 
to the corpus shows no intention to treat it as her own 
and that the property would descend not to her heirs 
but to the heirs of her husband. 7 This would suggest 
that the presumption is in favour of a blending of the 
accumulation with the parent estate, but it is pointed 
out 8 that the presumption must be that she intends 
to treat it as her stridhana and such a presumption 
must follow naturally from the admission of an abso¬ 
lute power of disposition over the income to the 
widow. 

(4) Income unrealized by the limited heirs 

Where the widow left a will in respect of the in¬ 
come of the husband’s estate which was in dispute or 
in the custody of a Receiver in two cases 9 the bequests 
have been upheld. The Calcutta High Court 10 appa¬ 
rently overlooked the Madras decision 11 when it held 
that the widow could not dispose of accumulated in¬ 
come by her will. 

Accumulations of Income 

Where the widow is granted only the income from certain 
property it has uniformly been held that the income and savings 
and purchases out of that income constitute her stridhana. 

Where the estate itself is enlarged by accretions other than 
savings, the widow takes only a limited interest in the whole 

estate. _ 

7 10 Calcutta 324, 44 Calcutta 387 and 42 M.L.J. 253 P.C. 

8 25 Madras 353 

9 48 Madras 312 and I.L.R. 1938 Madras 551 P.C. 

10 55 Calcuta 980 

1 1 48 Madras 312 

Library Sri Pratap College. 

Srin*&ar. 
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Power of Disposal Over Immovable Property 

No alienation by a widow of the corpus can be upheld ex¬ 
cept where it is for a ‘legal necessity’ or the alienee after rea¬ 
sonable enquiry acted honestly in the belief that such a necessity 
existed or where there was such consent on the part of the 
next reversioners as would be evidence of necessity or it was 
a surrender in favour of the whole body of nearest reversioners. 
The widow may alienate her husband’s property to pay her 
own time-barred debt provided the debt itself was for a legal 
necessity. But where the Mayuka prevails, it would appear 
that she might dispose of movable property inherited by her by 
sale or gift intervivos, though not by will. 

Alienations by Widow 

The widow has a power to alienate for religious or 
charitable purposes. There is a distinction between essential 
purposes and merely pious purposes. The performance of 
obsequies and the payment of debts of the deceased owner are 
regarded as essential. The performance of religious cere¬ 
monies of other persons and acts supposed to conduce to the 
spiritual welfare of the deceased owner are only pious and 
would be permitted only if a small portion of the estate can 
reasonably bear it. Under the second head an alienation to pay 
off debts incurred on Upanayanam, and on marriage of her 
daughters or 12 an alienation for the marriage expenses of her 
daughter’s son 13 have been upheld, the widow acting without 
extravagance. The incurring of expenses must be for the spiri¬ 
tual benefit of the husband and not of the widow herself. In 
awarding her maintenance, where the widow is herself not in 
possession of the estate, the Court makes an allowance for 
religious expenses. 

The power of the widow to alienate for other purposes is 
analogous to that of a manager of an infant’s estate. It can 
only be exercised in a case of need or for the benefit of the 
estate. “The touch-stone of the authority is necessity.” 14 
Costs of taking out probate, payment of arrears of Government 
revenue, maintenance of herself or those entitled to be main- 


12 57 Madras 772 

13 1950 (1) M.L.J. 90 

14 21 Allahabad 71 P.C. 
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tained by the deceased owner, debts incurred for family ex¬ 
penses, marriages of indigent relations, and gifts to a daughter 
or son-in-law on the occasion of marriage have all been brought 
under the definition of necessity by decisions of Courts. If 
there are two widows the consent of the other is necessary 
before her rights can be prejudiced by an alienation by one of 
them, unless improperly refused. The burden of proving 
necessity is on the alienee who must prove either necessity 
or reasonable enquiries and his own bona fides. The consent of 
the next reversioner raises a prima facie presumption of the 
existence of necessity where the alienation is for consideration. 
Section 307 of the Indian Succession Act enables the widow 
who has obtained letters of administration to obtain leave from 
the Court to alienate the property, and such an alienation 
conveys an absolute title and is conclusive against the rever¬ 
sioners. The estate is not liable in the hands of the rever¬ 
sioners for unsecured debts even if the debt was for a legal 
necessity according to Madras and Allahabad High Courts. 15 
But the Calcutta High Court has ruled that the estate is liable. 16 
The Bombay High Court has veered round to the Calcutta 
view. 17 The Nagpur High Court has pointed out 18 that the 
suit must be framed as one against the estate. Trade-debts 
incurred by the widow 5*n connection with the business inherit¬ 
ed by her have always been held a liability on the estate. 
Since the amendment of the Limitation Act in 1927 a widow 
may by an acknowledgment or part payment keep alive a debt 
so as to be binding on the reversioners. 

Surrender 

A widow, or all widows jointly if there are more than 
one, may surrender her or their whole interest in the whole 
estate in favour of the nearest reversioner if there be only one, 
or of all the reversioners nearest in • degree if more than one 
at the moment. The surrender may be in favour of female 
reversioners. There may be a surrender after prior invalid 

alienations by the widow and the reversioner will be entitled 

-- - -- -- - — - -- • 

16 4 Madras 375, 33 Madras 492, 19 Allahabad 300 

16 6 Calcutta 36 and 10 Calcutta 823 

17 60 Bombay 311 F.B. 

IS I.LJR. 1939 Nagpur 347 
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at once to question the alienations. He need not wait until the 
death of the widow. It would appear that a valid surrender 
is not defeated by a subsequent adoption of a son by the widow. 

The widow is entitled to manage the estate as she 
pleases. She represents the estate in all legal proceedings and 
a decree in a suit to which she was a party on behalf of the 
estate would be binding on the next reversioner. Similarly 
a decree in a reversioner’s suit against the widow would be 
binding upon the actual reversioner where the litigation is 
fairly fought. It would appear that adverse possession against 
the widow is not adverse possession against the reversioner. 
The reversioners have certain remedies to protect their interest. 
They may sue for a declaration in respect of unauthorized 
acts of alienation or waste by the widow. The next reversion¬ 
ers. or failing him a remoter reversioner, may file such a suit 
on behalf of the entire body of reversioners. 

III. Adoption 


“He whom his father or mother gives to another as his son, 
provided that the donee has no issue and if the boy be of the 
same class, and affectionately disposed, is as a son given, the 
gift being confirmed by a libation of water.” ( Manu) 

“Both parents have power to give, sell, or disown him 
(the son).” “Nor let a woman give or accept a son unless with 

the assent of her lord.” (Vasishtha) 

Every male Hindu who is of sound mind and has attained 
the age of discretion, even though he may be a minor, may law¬ 
fully take a son in adoption provided he has no son, grandson 
or great-grandson, natural or adopted, living at the time of 
adoption. Whether an adoption may take place where the son 
or great-grandson is disqualified from inheritance is a point 
on which there is a difference of opinion. The question is 
answered in the affirmative by the Madras High Court, but the 
contrary view prevails in Bombay. 

The widow is the only person who can adopt to her hus¬ 
band. The wife cannot adopt, during the husband’s life-time 
except with his consent. In each case the adoption must be 
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to her husband; an adoption by a woman to herself is invalid 
and confers no legal rights on the adopted. 19 

A bachelor or a widower may adopt. A person may adopt 
irrespective of the consent of his wife. 20 

Adoption by a Widow 

(1) In Mithila it is not open to a widow to adopt at all. 

(2) In Bengal, Banaras and Madras a widow may adopt 
under an authority given by her husband. 

(3) In Madras a widow may adopt even in the absence of 
her husband’s authority, with the consent of the un¬ 
divided coparceners or sapindas of the husband. 

(4) In Bombay she may adopt without any authority pro¬ 
vided adoption had not been prohibited by the 
husband. 

(5) A Jain widow, except in Madras and Punjab, may 
adopt without her husband’s authority. In Madras 
and Punjab the custom must be pleaded and proved. 
The same rule applies to Agarwals of Marwar and the 
Raghuvanshi Rajputs. 

The directions of the husband must be strictly followed. 
There is nothing to compel a widow to make an adoption. A 
widow cannot make an adoption when her husband has prohi¬ 
bited it expressly or by implication. Adoption with the con¬ 
sent of sapindas is valid in South India. If the deceased hus¬ 
band belonged to a divided family, the widow can adopt with the 
assent of her father-in-law. If the father-in-law be dead, she 
has to obtain the consent of her husband’s heirs. The consent 
required is that of a substantial majority of the nearest heirs 
capable of forming an intelligent and honest judgment. The 
assent of the sapindas is necessary because of the supposed 
incapacity of the widow for independent action, and not by 
reason of the effect of adoption upon the proprietary rights of 
coparceners or reversioners. She must ask for the consent of 
the nearest sapinda before she makes the adoption. Where the 
nearest sapinda is insane, not available, or improperly refuses, 
the widow may act on the consent of a remoter sapinda. Where 
the husband was a member of a joint family, the consent of the 

19 12 M.I.A. 350 and 36 Calcutta 824 

20 4 M.LA. 1 
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father-in-law or if he be not alive, of all the husband’s brothers 
is required. As in the previous case, she may act on the con¬ 
sent of the divided sapindas where for example the only sur¬ 
viving coparcener is insane. When a junior widow makes the 
adoption, the consent of the senior widow is also necessary 
except where she was specifically authorized by the husband. 
The senior widow may, however, make an adoption without the 
consent of the junior widow. 

In Bombay a widow may adopt without authority from her 
husband, if there is no prohibition by him. Where the husband 
died separate she may make an adoption without reference to 
any consent. Even where he died joint, the position seems now 
to be settled that she may adopt without any consent. Where 
there are two or more widows the senior widow may adopt 
without the consent of the junior widow or widows. The junior 
widow, however, cannot adopt without the consent of the senior 
widow unless she has an express authority from her husband. 

An unchaste widow was at one time supposed to be in¬ 
competent to adopt as she is deemed incapable of performing 
the religious ceremonies. 21 This case was distinguished as the 
case of a widow living in concubinage and in the stage of 
pregnancy at the time of adoption and it was held 22 that un¬ 
chastity must be at the time of adoption and not some previous 
misconduct of which the widow has repented. The disability 
does not apply to Sudras; 23 the Bombay High Court has sug¬ 
gested that even among regenerate classes an unchaste widow- 
may make an adoption provided she delegates the performance 
of religious ceremonies to someone else though performing the 
physical act of taking herself. The motive of adoption is im¬ 
material and has no bearing on its validity. The Court may, 
however, enquire into the motive of the sapindas in refusing 
to consent to an adoption. 

The only persons who can give a boy in adoption are his 
father and mother. The mother cannot give her son in 
adoption without the father’s consent while the latter is 
alive, but she may do so if the father becomes incapable^ 
of giving his consent, as for example through lunacy or 


2 i 5 Bengal Law Reporter 362 

22 1942 (1) M.L.J. 331 

23 45 Bombay 459 and I.L.R. 1946 Madras 755 
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by renunciation of worldly affairs. It was held 2 * 1 that the 
remarriage of the widow did not deprive her of the right to 
give her son in adoption. But it is held that a woman is in¬ 
competent to give in adoption a son born of adulterous inter¬ 
course. 25 The conversion of a Hindu father to Islam does not 
deprive him of his power to give his son in adoption. 26 

The adoption must be of a male. The adoptee must belong 
to the same caste as the adopter. It is held 27 that a deaf-mute 
cannot be adopted. In all the provinces except Bombay in 
the case of the regenerate classes the adoption must be before 
upanayanam. In Madras adoption may be made even after 
upanayanam, provided it takes place before marriage and the 
boy belongs to the same gotra. In the case of Sudras, adoption 
to be valid should take place before marriage. In Bombay a 
person may be^hdopted at any age although he may be older 
than the adopter and though he may be married and have 
children. 

An orphan cannot be adopted 28 except where it is sanc¬ 
tioned by custom. The simultaneous adoption of two or more 
persons is invalid as to all. 

The Bombay and Calcutta High Courts 29 regard the cus¬ 
tom of adoption of a daughter by a dancing girl as invalid on 
the ground of immorality, but the Madras High Court holds 
such an adoption valid. 30 provided it is not made for purposes 
of prostitution. 

Adoption does not divest a widow of her stridhana. A 
widow adopting, subject to any contract she may have en¬ 
tered into, is entitled only to maintenance out of her husband’s 
property. The Privy Council 31 have upheld an arrangement 
made on the adoption of a minor whereby the adopting widow 
stipulated with the natural father of the adopted boy for a right 
to enjoy the husband’s property during her life-time, on the 
ground that by custom it is valid. Beyond this no other dis¬ 
position of the property, such as a stipulation for the absolute 

24 33 Bombay 107 

26 I.L.R. 1943 Bombay 706; I.L.R. 1941 Bombay 350 

26 25 Bombay 55 

27 I.L.R. 1944 (1) Calcutta 139 

26 37 Madras 529 and 44 Madras 260 

29 ri880) 4 Bom. 545: (1818) 2 Mori. Dig. 133 

30 (1888) 11 Mad. 393; (1938) Mad. 789; (1953) (1) M.L.J. 358 

31 50 Mad. 508 
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interest in favour of herself or gift to a stranger, would be 
valid, but the High Court of Madras 32 has upheld an arrange¬ 
ment whereby a portion of the husband s estate is settled upon 
the widow absolutely with powers of alienation where it is fair 
and reasonable and beneficial to the adopted son. In certain cases, 
granting a part absolutely to the widow may be less onerous to 
the adopted son than giving up the right of enjoyment of the 
whole estate to the widow for her life. 

In Mithila and the adjoining districts, there is a form of 
adoption called kritrima adoption which is recognized as valid. 
Such an adoption may be made either by a man or a woman. 
The consent of the adopted son is necessary and so he should 
have attained the age of discretion. He should belong to the 
same caste. Neither the execution of a document nor the per¬ 
formance of ceremonies is necessary. The wife may adopt to 
herself and the husband may also adopt to himself. A widow 
may do likewise. In this form the wife or widow cannot adopt 
to her husband: since it is an adoption to herself she does not 
require any consent. The adopted son retains the rights of in¬ 
heritance in his natural family and he inherits only from the 
person adopting him. 

Custom permits a sonless Jain widow to adopt to herself. 
This does not appear to obtain in Madras. 

IV. Minority and Guardianship 

Minority terminates on the completion of the fifteenth year 
in Bengal and on the completion of the sixteenth year in the 
rest of India. The Indian Majority Act, however, applies to 
all communities in India, but the Act does not apply to matters 
of marriage, dower, divorce and adoption. 

Guardians may be natural guardians, or appointed by will 
of the father, or appointed under the Guardians and Wards Act 
or by the High Court in the exercise of inherent powers. 

The father is the natural guardian, both of the person and 
the separate property of his minor children. Next to him the 
mother, subject to any appointment by will that may have 
been made by the father. No other relation is entitled to 
guardianship except through appointment by Court. The 


32 52 Mad. 128 
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Hindu law gives the custody of the minor children, however 
young they may be, to the father while alive in preference to 
the mother . 33 Even in respect of illegitimate children the 
father if known has the preferential right . 34 Loss of caste 
entailed loss of the rights of guardianship but the Caste Dis¬ 
abilities Removal Act removes this disability. A remarriage 
of the mother does not necessarily put an end to her guardian¬ 
ship of the children of her first marriage. Change of religion 
by the father or the mother does not by itself have the effect 
of depriving him or her of the custody of the children, but the 
Court may in the interest and the well-being of the child, re¬ 
move the child from the custody of the convert father or 
mother. 

A Hindu father may exclude the mother from guardian¬ 
ship by appointing a guardian by will, oral or written. The 
mother, however, cannot appoint a guardian by will. 

V. Maintenance 

Manu ordains that “The aged parents, a virtuous wife, and 
an infant child must be maintained, even by doing a hundred 
misdeeds.” 

A Hindu is under a legal obligation to maintain his wife, 
his minor sons and his unmarried daughters and aged parents 
whether he possesses any property or not. 

The manager of a joint Mitakshara family is also under a 
legal obligation to maintain the wives and children of the male 
members of the family and the widow and children of a de¬ 
ceased member. In. Dayabhaga too the position is the same. 

The heir is legally bound to maintain out of the estate 
devolving upon him those whom the late proprietor was legally 
and morally bound to maintain. An unmarried sister, a step¬ 
mother, a mother-in-law and a widowed daughter-in-law have 
all to be maintained by the heir from the estate, as each of 
them had a claim, either moral or legal, against the late pro¬ 
prietor. 

The Daughter 

The father is bound to maintain his unmarried daughters 

33 8 Calcutta 969 

34 15 Lahore 630 
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and on his death they have to be maintained out of his estate. 
The widowed daughter has a moral claim against the separate 
property of her father-in-law during his lifetime which ripens 
into a legal right against his estate in the hands of his heirs. 
In cases where she is unable to obtain such assistance from e 
husband’s family, her own father is under a moral obligation 
to maintain her out of his separate property. The question 
whether that right ripens into a legal right attaching to the 
estate in the hands of the father’s heirs is differently answered 
by the different High Courts. The Bombay High Court holds 
that she acquires no such legal right whereas the Calcutta High 
Court holds that she does. 35 The Madras High Court has 
held 30 that a widowed daughter is entitled to be maintained 
by her step-mother out of her husband’s estate. 37 The Calcutta 
High Court extended the principle to the daughter of the pre¬ 
deceased son and held that the moral obligation of the grand¬ 
father became a legal obligation of the inheritor of the grand¬ 
father’s property. 

Illegitimate daughters have, however, no claim even to 
maintenance under the strict Hindu Law and their remedy is 
to be sought against the putative father under Section 488 of 
the Criminal Procedure Code. But in some decisions 33 affirm¬ 
ed by the Privy Council 39 it is suggested that the claim should 
be permissible against the estate. 

Avaruddhastri 

An Avaruddhastri (permanently and exclusively kept con¬ 
cubine), though she has no legal claim against her paramour 
during his life-time, has certain recognized rights of maintenance 
against his estate on his death. It is required that she be in his 
exclusive keeping until his death and her maintenance is condi¬ 
tional upon her continued chastity. At one time the Bombay High 
Court required that she have lived with the family as a mem¬ 
ber of the household, but this requirement has been pronounc¬ 
ed as unnecessary by the Privy Council. 40 In a recent case 

35 23 Bombay 291, and 28 Calcutta 278 

36 I.L.R. 1941 Madras 13 

37 I.L.R. 1946 II Calcutta 164 

38 7 M.I.A. 18, 32 Calcutta 479, 50 Madras 340 

39 55 Madras I.P.C. (1) Bombay 96; 13 M.I.A. 141 and 53 861 

50 Bombay 604 
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in Bombay, 41 the High Court upheld this right on the part of a 
kept mistress though she was a married woman whose husband 
was alive. But in a Madras case it was held that it is necessary 
that a Dassi should be an unmarried woman; a widow or 
prostitute may be regarded as a Dassi. 42 It has been held in 
one case that she have borne a son as a condition for claiming 
maintenance. 43 But a later decision 44 has pointed out that there 
is no logical or moral basis for insisting on such a condition. 

It is already stated that the duty to maintain the wife is 
an obligation pesonal to the husband. This has worked a 
hardship on the wife, being only an obligation not attached to 
any property. It has been held that this duty cannot be en¬ 
forced in the hands of transferees from the husband or against 
the property of an absconding husband which has been attach¬ 
ed by the Government under Section 78 of the Criminal Pro¬ 
cedure Code. That leaves the right precarious unless a charge 
is created on the property. 

It is the duty of the wife to submit herself to the authority 
of the husband and remain under his roof and protection. Un¬ 
kindness, taking a second wife, or ordinary quarrels do not 
justify her leaving the house. Keeping a concubine in the 
house, or habitually treating her with cruelty such as to en¬ 
danger her personal safety entitles her to claim separate main¬ 
tenance. The husband’s refusal to maintain her also entitles her 
to claim separate maintenance. A wife living apart from her hus¬ 
band for no improper purpose may at any time return and claim 
to be maintained by him. The husband cannot make a will to 
defeat her right of maintenance. The right of the Hindu wife to 
separate maintenance is now governed by Act XIX of 1946. 
An unchaste wife forfeits her right to maintenance even though 
secured by a decree, but if she renounces her immoral course 
completely, the burden of proving which is on her, she would 
be entitled to what is called a starving maintenance. The hus¬ 
band cannot defeat the wife’s right to maintenance by re¬ 
nouncing Hinduism and the Native Convert’s Marriage Dissolu¬ 
tion Act in dissolving a marriage at the suit of her husband 


41 I.L.R. 1945 Bombay 216 

42 1946 (1) M.LJT. 438 

43 48 Madras 895 and 10 B.H.CR. 381 

44 1941 M.L.J. 60 

Library Sri Pratap College. 
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who has abandoned Hinduism, empowers Ihe Court to decree 
a maintenance allowance in favour of the wife. The wife of 
a disqualified heir is also entitled to maintenance so long as she 

remains chaste. 


Tf ‘ d The widow is entitled to maintenance both out of the sepa¬ 
rate property of her husband as well as out of the property^ 
which he was a coparcener at the time of his deat . 
fact that she was living away from the husband at the m 
his death does not disentitle her to maintenance. She is not 
bound to reside with the husband’s family, but if she leaves f 
any improper or unchaste purpose the right is forfeited even 
if it is secured by an agreement or a decree. The right of a 
Hindu widow to maintenance is conditional upon her leading 
a life of chastity and she loses the right if she becomes un¬ 
chaste On return to morality she also would be entitled to 
a starving maintenance. Maintenance given under a will is 
not forfeited by unchastity unless the will itself makes it cond - 
tional on chastity. The Hindu widow is entitled to live in the 

family *°^ ng under the Hindu Widows Remarriage 

Act of 1856 forfeits her right of maintenance out of the estate 
of her husband. Where remarriage is sanctioned by custom, 
the question whether a forfeiture ensues is one on which 
the decisions of the High Courts are not uniform. In 
Allahabad and Oudh it has been held that there wou 
be no such forfeiture, where the marriage is permitted 
bv custom and where recourse to the enabling provisions o 
the Act is unnecessary. The other High Courts take a contrary 
view. It would appear that the widow’s nght to mainte¬ 
nance may be conditional on her residence in the farmly house, 
if so provided by the will of the husband. 


Widowed Daughter-in-law 

Has she a legal claim either against her own relations or 
against her husband’s relations? The answer is ‘no’. It is 
only a moral obligation on the part of her father-in-law, to 
maintain her out of his own separate property, which moral 


45 57 Allahabad 672 P.C. 
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obligation ripens into a legal obligation against his estate in 
the hands of his heir. The Bombay High Court requires that 
the deceased husband must have died undivided from his 
father, whereas the Madras High Court extends this obligation 
even in a case where the deceased husband died separated. 46 
The question whether the devisee under a will of the father-in- 
law is bound to maintain the daughter-in-law out of the estate 
of the deceased father-in-law in his hands is answered by the 
Madras and Bombay High Courts in the negative whereas 
the Calcutta High Court has answered it in the affirmative. Ex- 
communication from caste does not deprive a Hindu wife of 
her right of maintenance. 

The right to maintenance is not a charge upon the estate, 
but it may be fixed and charged upon the property by a decree 
or agreement or by will. The right is not liable to be defeated ex¬ 
cept by a transfer of the property to a bona fide purchaser for 
value without notice of the claim to maintenance. A gratuitous 
transferee or a transferee for consideration with notice of the 
claim takes it subject to such claim- 47 Debts take precedence 
over the right of maintenance and as the Privy Council pointed 
out, 48 of the two obligations which confront a joint family—the 
obligation to pay family debts and the duty to provide mainte¬ 
nance—the first would have preference over the second; but 
if either of them assumes the shape of a charge it would take 
precedence over the other. A Hindu cannot dispose of his 
entire property by will so as to defeat the right of his widow 
to maintenance: the right would be enforceable against the 
donee or devisee under the will. Any transfer of property pen¬ 
ding a suit for maintenance, in which a charge on specific im¬ 
movable property is sought, will be subject to the right to main¬ 
tenance as decreed in the suit. Even where the claim is urged 
in a written statement filed, it has been held to affect a transfer 
pending suit. 

Right of Residence 

The widow is entitled to reside in the family house in which 
she lived with her husband and any sale of the house not being 
for necessity and not being for her husband’s debts can only 

46 26 Bombay 608 and IJL.R. 1949 Madras 16 

47 Sec. 39 Transfer of Property Act 

48 I.L.R. 1946 Allahabad 756 
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be subject to her right of residence and the purchaser cannot 
evict her. A similar right is also available to the unmarried 
daughters of a deceased co-parcener. 

VI. Marriage 

Marriage according to Hindu law is a sacrament and not 
a contract. The texts enjoin on*the father and other relations 
a duty to give their girls in marriage. It is well known that 
the marriages of Hindu children, who themselves exercise no 
volition, are brought about by their parents. The Indian 
Majority Act does not apply to Hindus in the matter of marri¬ 
age. Marriages contracted for minors by their parents are 
valid. The Child Marriage Restraint Act, though it constitutes 
the contracting, performing and facilitating the marriage 
of boys under 18 years of age and girls under 15 years of age 
an offence, leaves the marriage itself valid. 

Of the several forms of marriage known to ancient Hindu 
law, there are only two forms, the Brahma (approved) and the 
Asura (unapproved) that have survived to the present day. 
The Brahma form is where the girl is given as a gift without 
any consideration. The Asura form is where the girl is given 
in marriage for a consideration called shulka. At present per¬ 
sons of all castes may marry in either form. There is no diffe¬ 
rence in the legal incidents attending the two forms of marri¬ 
age except that succession to stridhana is along different lines 
according as the marriage is in the one form or the other. The pre¬ 
sumption, however, is that a marriage is in the Brahma form. 

There is no restriction on the number of wives a Hindu 
male may legally marry.* A Hindu woman cannot marry an¬ 
other man while her husband is alive except where her marri¬ 
age has been dissolved by a divorce. 

According to Manu: “A widow who from a wish to bear 
children slights her deceased husband by marrying again 
brings disgrace on herself here below, and she be excluded from 
the seat of her lord.” 

Except where sanctioned by custom, a Hindu widow could 
not marry under the law. But, the Hindu Widows Remarriage 
Act, 1856 legalizes the remarriage of Hindu widows. 

* Now see the Hindu Marriage Act 25 of 1955 at page 91. 
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According to the Shastras the duty of giving a girl in 
marriage before she attains her puberty is laid on certain per¬ 
sons in the following order: 

The father, the paternal grandfather, the brother, other 
paternal relations of the girl in order of propinquity and 
the mother. 

Bengal places the maternal grandfather and the maternal 
uncle also before the mother. Though the mother is given a 
subordinate place in the matter of marrying her minor 
daughter, she is the legal guardian of her daughter and as such 
she has a voice in the choice of a husband for her. It has been 
pointed out 49 that the postponement of the mother is on 
account of her ceremonial incompetence to make the gift. It 
was decided 50 that it is open to the mother, even if there is a 
paternal grand-father, to select a husband for her daughter. 
The Lahore High Court takes the same view. During the life¬ 
time of the father, where the father deserts his wife and 
daughter, the mother can give the daughter in marriage with¬ 
out the consent of the persons competent to give her away in 
marriage. The marriage will be treated as valid in such 
circumstances, for according to the doctrine of Hindu law “a 
fact cannot be altered by a hundred texts.” Such a marriage 
derives its validity from this doctrine of factum, valet. 

Within the same caste marriage between the several sub¬ 
divisions is valid. Converts to Hinduism are all regarded as 
Sudras and marriage between a Sudra and a convert to Hindu¬ 
ism is valid. 

Pratiloma marriage (marriage between a male of a lower 
caste and a female of higher caste) is invalid. Anuloma marri¬ 
age (marriage between a male of higher caste and a female of 
a lower caste) was permitted, but there are judicial decisions 51 
against their validity. All this is now academic as the Hindu 
Marriages Validity Act of 1949 validates retrospectively all 
marriages between parties belonging to different religions, 
castes, sub-castes, or sects. The word ‘religion* occurring in 
that Act refers only to Hindus, Jains and Sikhs and does not 
validate marriage between a Hindu and a Mohammedan. 

49 37 Bombay 18 ’ 

60 35 M. 728 

61 28 Allahabad 458 and IJLB. 1941 Madras 989 
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No marriage is valid between persons related to each other 
within prohibited degrees, unless such marriage is sanctione 
by custom. The Hindu Marriage Disabilities Removal Act f 
1946 has validated marriages between persons belonging o e 

same Gotra or Pravara (agnatic groups). 

The two ceremonies essential to the validity of a mairiagc, 

whatever its form, are the invocation before the sacred fire and 
the saptapadi. Any other ceremony sanctioned by custom may 
also be enough. It has been decided 52 that the tying of inU in 
the presence of an idol is a valid form of marriage. Consum¬ 
mation is not necessary to make a marriage complete and bind¬ 
ing Where a marriage is in fact performed it attracts a pre¬ 
sumption of validity in law. The Special Marriage Act as 
amended in 1923 provides that a marriage between Hindus 
(which term includes Buddhists, Sikhs and Jains) may be cele¬ 
brated before a Registrar. Succession to the property of a 
person married under that Act is governed by the Indian 
Succession Act. He shall not have a right to adopt; his father 

may adopt if he has no other son living. 

The father of a girl possessed of joint family property is 
under a legal obligation to get his daughter married and the 
marriage expenses are a legitimate charge on the joint family 
property. But he is under no such legal obligation to get his 

daughter married out of his separate property. 63 

Marriage is regarded as an indissoluble tie and Hindu law 
knows no divorce. Neither change of religion nor loss of caste 
nor adultery, desertion, or prostitution on the part of the wife 
operates to create a dissolution. The Native Convert’s Marri¬ 
age Dissolution Act XXI of 1866 enables a convert to 
Christianity, who for that reason is deserted by the other 
spouse, to petition for a dissolution of marriage and on obtain¬ 
ing such dissolution the parties may marry again. 54 It would 
appear that where both the parties become converts to Christi¬ 
anity an application for divorce under the Indian Divorce Act 
on grounds indicated in that Act would be maintainable accord¬ 
ing to the Calcutta High Court. 65 T he Madras High Court 56 

52 1946 Madras 466 

53 1950 Madras 274 

54 1947 Lahore 621 F.B. 

55 18 Calcutta 252 

56 17 Madras 235 
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takes a contrary view and holds that the Divorce Act is not 
applicable to a Hindu marriage. The amendment to the 
Divorce Act introduced by Act X of 1912 has brought the law 
into conformity with the view expressed by the Calcutta High 
Court. That Court 67 also held that where a Hindu wife em¬ 
braced Islam her marriage became automatically dissolved. The 
matter, however, is not free from doubt. 

In several communities, however, divorce is permitted by 
custom. It would be interesting to notice that the Bombay 
High Court has rejected as being contrary to morality and 
public policy a custom permitting a woman to desert her hus¬ 
band at her pleasure and marry again, a custom which leaves 
it open to either husband or wife to treat a marriage as dissolv¬ 
ed by payment of a sum of money fixed by the caste, or a cus¬ 
tom permitting the caste panchayat to dissolve a marriage. 
The Madras High Court has upheld a custom by which divorce 
by mutual agreement is permitted. 58 The Bombay High Court 
upholds a custom in the Pakhali community which permits 
divorce with the consent of the husband. 

The wife is bound to live with her husband and to submit 
herself to his authority. The husband is the wife’s guardian 
however young she may be, unless a custom is proved to exist 
which enables her to live with her parents until puberty. Each 
party to the marriage may sue the other for restitution of con¬ 
jugal rights and there have been cases in which restitution 
was refused if the husband is suffering from a loathsome 
disease, if he keeps a concubine in the house or is guilty of 
cruelty to an extent rendering it unsafe for the wife to live 
with him. It is open to a wife to plead desertion or neglect 
and prove that the suit is not bona fide, in defence to such a 
suit. 


VII. Stridhana 

The Hindu law does not regard woman on a footing of 
equality with man in regard to her capacity to own property. 

To this general statement the law of stridhana is an 
exception. 

1949 A.I.R. Calcutta 436 
68 17 Madras 479 
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Stridhana may be defined as property over which a woman 
has absolute power of disposition, whether by gift or by will. 
This requires a qualification with respect to married women. 
Certain types of property though designated stridhana are su 
iect to the husband’s restraint on disposal during coverture. 

The second feature of stridhana is its devolution according 
to well-settled rules on heirs tracing affinity to the woman her- 

self. . . 

The law of stridhana may be traced to a text ot Yajna- 

valkya which runs thus: 

“What is given to a woman by the father, the mother, the 
husband or a brother, or received by her before the nuptial 
fire, or presented to her on her husband s marriage to an¬ 
other wife and the rest (Adya) is denominated Stridhana.” 
The Mitakshara test of Stridhana is whether it descends 
to the woman’s own heirs. 

The Mitakshara extension of Yajnavalkya’s definition of 
stridhana so as to include property obtained by inheritance, 
purchase, partition, seizure and finding has received a check by 

judicial decisions. 

The Mayukha 

The Mayukha which is the supreme authority in the Island 
of Bombay, Gujrat and North Konkan accepts the Mitakshara 
extention in toto, but makes a distinction between technical and 
non-technical stridhana, the former referring to the heads ex¬ 
pressly enumerated by Yajnavalkya and the latter referring to 
the Mitakshara heads of extension. 

Gifts and bequests to a Hindu female during maidenhood 
is her stridhana according to all schools. Similarly all pro¬ 
perty given or bequeathed during widowhood is also stridhana. 
Gifts or bequests by strangers, except those made before the 
nuptial fire or at the bridal procession, are not stridhana ac¬ 
cording to Yajnavalkya. But the Bombay, Banaras and Mad¬ 
ras schools have included them in stridhana. Property given 
in lieu of maintenance would also be stridhana. Property 
acquired by a woman by her own exertions during maiden¬ 
hood or widowhood is stridhana, but during coverture it is not 
stridhana. The Bombay, Banaras and Madras schools have- 
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included it in stridhana. The exclusion persists in the Mithila 
school and under the Dayabhaga. 

A share allotted on partition and property acquired 
by a woman by inheritance are not stridhana. In the 
Bombay school, however, with respect to property acquired by 
inheritance, there is a distinction between property acquired 
by a female born in the family, daughter or sister for example, 
and property acquired by a female brought into the family by 
marriage. The former takes it absolutely and transmits it on 
her death to her heirs whereas the latter takes only a limited 
estate when inheriting to a male and in such a case on her 
death descent has to be traced from the male to whom it had 
belonged. All purchases out of stridhana and property acquir¬ 
ed by adverse possession by a woman is stridhana. 

The Mithila school includes among stridhana all gifts by 
relations, gifts by strangers before the nuptial fire or at the 
bridal procession, gift made on supersession (husband marry¬ 
ing another wife) and shulka, i.e. ornaments, food and vesture 
or funds appropriated to a woman for her support. Thus the 
woman’s own earnings and property inherited or obtained as 
a share at partition are omitted from stridhana. 

Dayabhaga 

Jimutavahana defines stridhana as property which woman 
has power to give, sell, or use independently of her husband’s 
control. It may be noted that it is the power of control that 
determines what is stridhana under Dayabhaga whereas its 
devolution is the test under Mitakshara. Gifts by relations 
and gifts by strangers, if made before the nuptial fire or at the 
bridal procession, are stridhana. But property inherited or 
obtained on partition, or other gifts from strangers are not 
stridhana. Earnings by mechanical arts by the woman herself 
are not stridhana, but such property becomes stridhana on the 
death of the husband. Also if the woman predeceases her hus¬ 
band, devolution would be according to stridhana rules. 

It may be noted in conclusion that a maiden and a widow 
under the Hindu law have a better title to their earnings and 
their power of disposition is absolute and unfettered whereas 
the married woman suffers certain disabilities in this regard. 
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Succession to Stridhana 

The question whether the Hindu Law of Inheritance 
Amendment Act II of 1929 governs succession to stridhana, has 
now been authoritatively decided by the Supreme Court and 
it is held that that Act does not affect succession to stridhana. 

Maiden’s Property devolves in the following order accord¬ 
ing to all schools: Brother, mother, father, father s heirs and 
mother’s heirs. 

Shulka 

It is defined by the Mitakshara as a gratuity for which a 
girl is given in marriage; Dayabhaga defines it as a present to 
induce the bride to go to her husband’s house. The Mithila 
school defines it as property received by a woman at the time 
of her marriage where the marriage was in an unapproved 
form. According to all schools succession is in accordance with 
the following order: Brother, mother, father and father’s heirs. 

Exclusion of children is the conspicuous feature. The Daya¬ 
bhaga follows a different order of succession which is equally 
applicable to anvoadheyaka (gifts subsequent to marriage) and 
the woman’s issue take in the first instance and in default of 
them shulka devolves on the brother, the mother, the father and 
the husband. 

Other Kinds of Stridhana 

Under the Mitakshara other kinds of stridhana generally 
follow the following order: 

Unmarried daughter, married daughter unprovided for, 
married daughter provided for, daughter’s daughter, 
daughter’s son, sons, son’s sons. Thereafter the property 
devolves upon the husband and his sapindas if the marri¬ 
age was in the approved form or on the mother, father and 
father’s heir if the marriage was in an unapproved form. 
Under the Mayukha technical stridhana, other than shulka, 
descends to unmarried daughters, then married daughters, 
daughters’ daughters and daughters’ sons, sons and sons’ sons. 
Non-technical stridhana devolves on sons, sons’ sons, sons’ 
sons’ sons, daughters, then to daughters’ sons, daughters’ 
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daughters. As a general rule if the woman dies childless, in 
the case of a marriage in an approved form stridhana devolves 
on the husband and his heirs and it devolves on her mother, 
father and his heirs if the marriage was in the unapproved 
form. 

Where a fee is paid for obtaining the bride, the marriage 
is said to be in an unapproved form and where the bride is 
given as a gift it is said to be in the approved form. 

Under the Dayabhaga too the daughter takes before the son. 
Unmarried daughter takes before married daughter. As among 
married daughters those with children are preferred to the 
barren. A few general remarks may be borne in mind: 

Stridhana heirs take per stirpes. They take as tenants in 
common without right of survivorship. A male stridhana heir 
transmits property to his own heirs whereas a female stridhana 
heir (except in Bombay) takes only a limited estate. Illegiti¬ 
mate children are not excluded from inheritance to the stri¬ 
dhana of their mother. But the legitimate exclude the illegiti¬ 
mate where both exist. 59 However, in a recent Madras deci¬ 
sion 00 it was held that both legitimate and illegitimate daugh¬ 
ters take equally in conformity with ancient Hindu texts. 
Unless there is a custom under which a dassi daughter of a 
dancing girl excludes her married daughter, the just rule to 
apply would be that both the married and the dassi daughters 
take the mother’s property in equal shares in accordance with 
the rule of propinquity. The argument that degraded relatives 
are preferential heirs to degraded people was repelled. 61 
Prostitution and unchastity do not sever the tie created by 
blood or by marriage and are no bar to inhreiting stridhana. 

Right at a Partition 

The wife, the widow-mother and the paternal grand¬ 
mother (including the step-mother and a step-grandmother) 
are each entitled to a share equal to that of a son, or son’s son 
as the case may be, when a partition takes place in the family. 
They cannot claim a partition by themselves. Any property 
given to her by her husband or by her father-in-law should be 

59 (1910) 34 Bombay 553 

60 I.L.R. 1953 Madras 1235; (1953.) 2 M.L.J. 652 

61 1953 (1) M.L.J. 697 (S..C); 1953 S.C. 201 
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taken into account in determining her share. The property 

allotted vests in her as a life-interest only. 

These rules are obsolete in Madras where females have only 
a right to secure their maintenance at a partition of the family. 

The question, whether a grandmother would be entitled 
to a share when her son makes a partition with his sons, is 
answered in the negative by the High Courts of Allahabad and 
Bombay and in the affirmative by the High Courts of Patna and 

Calcutta. 



CHAPTER HI 


ACTS AFFECTING HINDU LAW 
I. Widow Remarriage 

(i) Hindu Widows' Remarriage Act XV of 1856 

This Act was passed to remove all legal obstacles to the 
marriage of Hindu widows. It was considered just to relieve 
them from a legal incapacity to marry; it was stated that the 
Act will tend to the promotion of good morals and public wel¬ 
fare. It is not in force in Part B States. 

The Act declares that no marriage of a woman whose hus¬ 
band was dead at the time of her second marriage is invalid 
and no issue of such marriage shall be illegitimate. 

In case the remarrying widow is a minor whose marriage 
has not been consummated, the consent of the father, grand¬ 
father, mother or elder brother or nearest male relative is 
required and any marriage contracted without such consent is 
void, but no such marriage shall be declared void after it has 
been consummated. Where the widow is of full age or where 
her former marriage was consummated, her own consent is 
sufficient. 

It provides that the remarriage of a Hindu widow operates 
as her death with respect to any right or interest in her deceas¬ 
ed husband’s property by way of maintenance or inheritance 
or by virtue of any will conferring on her a limited interest 
without express permission to remarry. Any interest includ¬ 
ing an interest in the husband’s property, if she acquired it 
absolutely for herself (either under a will of the husband or on 
a compromise with the members of the husband’s family) conti¬ 
nues in her. 

(ii) Mysore Act XII of 1938 

This Act removes all legal obstacles to the marriage of 
Hindu widows. It is provided that the same ceremonies as 
would effect a marriage would be applicable to the case of a 
widow remarriage. A minor widow shall not remarry without 
the consent of her father, paternal grandfather, mother, elder 

s. i—4 
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brother or other male relative. A widow whose former mam- 
... was consummated or a widow of full age is free to merry 

without a„, r/n . = , t ^ ^ , 

whether by way of maintenance, or inheritance to the husband 
or his successors, and any property conferred on her by will 
for a limited interest and without an express permission to 


remarry, shall cease on her remarriage. 

Abetting a marriage of a minor widow has been made an 

offence with a penalty of one year’s imprisonment or fine of 
Rs. 500 or both. Such a marriage is only voidable. It may be 
declared void by Court before, but not after, it has been con¬ 
summated. 


(Hi) Hyderabad Act I of 1347 F. (1937) 

The Act declares that marriage of Hindu widows shall be 
valid and the children bom of such marriages shall be legiti¬ 
mate. The ceremonies which apply to a first marriage sha 
also be applicable to the marriages of widows. The marriage 
of a widow under sixteen years of age even with the consent 
of a guardian is invalid. On completing 16 years of age she is 
deemed to be of full age for this purpose. On her remarriage 
a widow’s rights as such in her deceased husband’s property 
are extinguished. Any custom permitting remarriage with¬ 
out involving such forfeiture is expressly saved. 

(iv) The Travancore Hindu Widows’ Remarriage Regu¬ 
lation IV of 1114 M.E. (1938) 

This Regulation was passed to remove all legal obstacles 
to the marriage of Hindu widows. Any marriage of a Hindu 
widow shall be valid and the issue thereof shall be legitimate, 
notwithstanding any custom to the contrary. The ceremonies 
that would be appropriate to a first marriage shall be regarded 
as valid in respect of the marriage of a Hindu widow. A widow 
who has not completed her sixteenth year shall not remarry 
without the consent of her father, mother, elder brother or 
nearest male relative. On remarriage her rights and interest 
in her former husband’s property by way of maintenance or 
inheritance shall cease. Any limited interest conferred on her 
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by any will of the husband without an express permission to 
remarry shall also cease. The remarriage of a widow shall 
not entail the forfeiture of any other right or property and 
she has all her rights of inheritance under the subsequent 
marriage. 

(v) Bombay Hindu Heirs’ Relief Act VII of 1S86 

No person who has married a Hindu widow shall merely 
by reason of such marriage be liable for any of the debts of 
any prior deceased husband of such widow. 

It must be remembered that in several communities 
among Hindus custom pemits remarriage of widows. 


CASE LAW 

There is a conflict of opinion among the several High Courts on the 
question whether the forfeiture enacted by Sec. 2 of the Hindu Widows’ Re¬ 
marriage Act is incurred even in a case where remarriage of a widow is 
permitted by custom. The weight of authority is in favour of the view that 
in every case in which a widow remarries, whether under the Act or under 
a custom permitting remarriage, the widow forfeits her rights in her former 
husband’s property. 

Justice Ranade pointed out that the Legislature deliberately used the 
more general words in Sec. 2 of the Act, because it found that, while the 
custom of prohibiting remarriage obtained in certain castes and did not 
obtain in others, in the matter of forfeiture by the widow of all interest 
in her first husband’s estate there was no such divergence. 1 The reason 
for the rule is stated thus: “A widow’s right to succession is based on the 
ground that she is half of the body of her deceased husband and she is 
capable of conferring spiritual benefit on him. When she remarries, she 
ceases to be half of the body of her late husband or to be able to confer 
spiritual benefit on him and she becomes the wife and half of the body of 
her new husband. The reason therefore for getting the estate cf the deceased 
husband disappears.” 2 3 The same view was taken by the High Courts of 
Bombay,3 Madras, 4 * 6 Patna,5 Nagpur,6 and Calcutta. 7 

The Allahabad High Court has consistently taken the view that the 
forfeiture does not operate where remarriage of the Hindu widow is per- 


1 22 Bombay 321 F.B- 

2 1922 Patna 378 

3 4 B.H.C.R. 25; 22 B. 321; 1954 B. 315 . 

4 1 Madras 266; 1919 Madras 854 and 1929 Madras 765 

6 1922 Patna 378 

6 1954 Nagpur 284 

7 22 Calcutta 589; 38 Calcutta 862; 1918 Calcutta 609; 1924 Calcutta 98 
and 1952 Calcutta 771 
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milled by custom B unless the custom itself requires that a widow on 
remarriage shall be divested of her first husband’s propertyThe widow 

setting up such custom must prove its existence. 1 ’ . , 

In 32 Allahabad 617 F.B.. Sulaiman C.J., relying on the well-settled 
rule of Hindu law according to which unchastity does not involve any 
forfeiture, 1 1 proceeded to state, prima facie , that remarriage shou c 
not involve it; for it would be putting a premium on unchastity to hold that 
she can retain the property so long as she remains notoriously unchaste, 
but the moment she remarries she will forfeit it. Her position should not 
be any worse than if she were unchaste. This may appear to be an ano¬ 
maly under the Shastraic Hindu Law, but that would not justify a departure 
from the principles of that law. 12 

The Hyderabad Act contains a provision expressly saving any custom 
permitting the remarriage of a widow from the operation of the Act. Even 
there forfeiture seems to be regarded as the rule, because it is necessary to 
plead and prove a custom excluding such forfeiture. 13 

Does the forfeiture apply in the case of a widow who remarries after 
conversion or upon a declaration that she was not a Hindu under the Special 
Marriage Act’ The High Courts of Calcutta 1 * and Madras’5 held that she 
would incur such forfeiture. The High Court of Allahabad takes the con- 

trary view. ^ ^ _ 

The Court refused to recognize a custom compelling the second husband 

to pay compensation to the family of the first husband in respect of the 

expenses of the first marriage on the ground that it would amount to a 

restraint on widow remarriage. 17 . x .. . . . 

A faint attempt to impugne the Act on the ground that it violates 

Articles 14 and 19(1) (f) of the Constitution failed. 1 3 

II. Sati 


Bengal Sati Regulation XVII of 1829 (Madras and Bombay 
Sati Regulation 1830) 

The preamable to the Regulation reads: 

“The Governor-General in Council without intending to 
depart from one of the first and most important principles of 


8 II Allahabad Page 330; 20 Allahabad 476 and 1932 Allahabad 617 F.B. 
and 1954 Allahabad 538 

9 1953 Ajmer 45 

10 1954 Allahabad 595 

1 1 7 I.A. 115 

12 1954 Bombay 315 

i 3 1952 Hyderabad 99 

14 19 Calcutta 289 

15 35 M.L.J. 317 

18 35 Allahabad 466 

17 1953 Ajmer 7 

18 1954 Allahabad 588 
and 1954 Allahabad 538 
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the system of Government of India, that all classes of the 
people be secure in the observance of their religious usages 
so long as that system can be adhered to without violation of 
the paramount dictates of justice and humanity, has deemed 
it right to establish the following rules.” 

The Regulation proceeds to state that the practice of sati 
or burning alive of the widows of Hindus was thereby declar¬ 
ed illegal and punishable; and lays it on the land-holders, 
Revenue Officials and Headmen of villages to report any in¬ 
tended sati to the Police who shall repair to the spot and do 
all in their power to acquaint the perpetrators with its illegali¬ 
ty and its penal consequences. Where it has taken place they 
shall enquire into the circumstances as if it were a case of un¬ 
natural death and report the culprits to the Magistrate. 

i 

III. Inheritance 

(i) The Caste Disabilities Removal Act XXI of 1950 

This Act is in force in the whole of India except Jammu 
and Kashmir. It enacts that no forfeiture of property or right 
of inheritance shall follow upon the deprivation of caste, and no 
Court shall enforce any custom prescribing such forfeiture. 

(it) The Hindu Inheritance Removal of Disabilities Act 
XII of 192S 

This is in force in the whole of India except Part B States, 
and provides that no Hindu shall be excluded from inheri¬ 
tance or from the right to share in joint family property by 
reason of any disease, deformity, or defect except on the 
ground that the person was from birth a lunatic or an idiot. 
This supersedes the Mitakshara rule of exclusion under which 
blindness, deafness and dumbness, absence of limb or organ 
if congenital, as also certain incurable diseases like leprosy, 
operated as a disqualification for the purpose of inheritance. 

(Hi) The Hindu Law of Inheritance Amendment Act II 
of 1929 

It is now in force in the whole of India except Part B 
States. It admits a son’s daughter, daughter’s daughter. 
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sister and sister’s son to succeed to property. They are placed 
after the father and before a father’s brother in the list of 
heirs. Sister includes a step-sister. But no son adopted 
after the sister’s death may take as an heir. Any special 
family or local custom is saved. The estate taken by a woman 
is not enlarged, i.e. it remains a limited estate; nor does the 
Act entitle any person to succeed to any estate which by cus¬ 
tom descends to a single heir. 


CASE-LAW 

This Act introduces the son's daughter, daughter's daughter, sister and 
sister's son into the line of heirs to a Hindu male governed by the Mitakshara. 
In promoting the heirs named above to come before sagotra sapindas, the Act 
brings the law into accord with Hindu sentiment which prefers a man’s des¬ 
cendants to his collaterals in the matter of succession to property. That it 
did not go far enough to provide for the man's cognate descendants too— 
con's daughters son, daughter’s son's son, and daughter’s daughters son— 
who should be replaced above the sister and sister’s son is pointed out in 

an early Madras case. 19 . 

It is now settled that as far as the Mitakshara school is concerned, the 

obligation of chastity is only imposed on the widow and not on any other 
female heir. The question gave rise to a conflict of decisions under the Act 
among the several High Courts, which was set at rest by a Privy Council 

decision 29 which reversed a Patna decision. 21 

Another question on which there was conflict of decisions was resolved 
by the Supreme Court 22 which decided that the Act does not apply to the 
property of a female propositus, approving the view expressed in Madras, 
Nagpur and Patna High Courts and dissenting from the view expressed m 
Bombay, Lahore and Allahabad High Courts. That decision also decided that 
sister as used in the Act includes a half-sister (children of same father). 

The Bombay Court at one time was of the opinion that the Act did not 
affect the order of succession in the Bombay State where the heirs now 
admitted by the Act were already recognized as heirs in that State 23 and 
sister was given a higher rank than daughter’s daughter. But this has 
since been overruled and it is held that the Act, being an amending and 
altering Act, supersedes the pre-existing law. 2 -* 

Where the estate was in the hands of a female heir who died after the 
Act, succession to the last male owner who died before the Act would be 
governed by this Act. 2 ° __ 


10 

20 

21 

22 

23 

24 

25 


1934 Madras 611; I.L.R. 1935 Madras 238 
1943 (2) M.L.J. 459; 69 I.A. 145 
19 Patna 382 

1952 SER. 208; 1952 S.C. 60 
1943 Bombav 213; 1947 Bombay 1 

1950 Bombay 66; I.L.R. 1950 Bombay 722 T 

1946 P.C. 173; I.L.R. 1946 Allahabad 748; 1946 (2) M.L.J. 219 
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(iv) The Hindu Women's Right to Property Art XV III 
of 1937 

It is in force in the whole of India except Part B States, 
and is intended to give better rights to women in respect of 
property. The widow of any person governed by the Daya- 
bhaga school dying intestate is entitled to the same share as that 
of a son. 

The same is the rule with respect to the separate property 
of a Hindu governed by any other school of Hindu law dying 
intestate. His widow or all his widows together share the pro¬ 
perty with any surviving sons. The widow of a pre-deceased 
son also inherits her husband’s share or the share which her 
husband would have taken if alive, along with any son or 
grandson of her deceased husband. The same is the case with 
the widow of a pre-deceased son of a pre-deceased son. 

Where a Hindu dies leaving an interest in joint family 
property, his widow inherits to the interest which her husband 
had in such property. 

The interest taken by a widow is a limited interest, i.e. 
for life and without the power of alienation. She has also been 
given the right to claim a partition. The Act does not apply 
to cases governed by the Indian Succession Act, nor does it 
entitle a widow to inherit an estate which by custom descends 
to a single heir. 

The Act being ultra vires the Central Legislature with 
respect to agricultural property, the following State Acts 
have been passed to extend the provisions of the Act to such 
property and in these States the Act governs the rights of 
women in agricultural property also: 

(a) Andhra: Madras Act XXVI of 1947; (b) Assam Act 
XIII of 1943; (c) Bihar Act XXI of 1948; (d) Bombay Act XIX 
of 1947; (e) Madhya Pradesh Act V of 1942; (f) Madras Act 

XXVI of 1947; (g) Orissa Act V of 1944; (h) Uttar-Pradesh 
Act XI of 1942. 


CASE-LAW 

On a special reference under Sec. 213 of the Government of India Act 
1935, the Federal Court of India gave its opinion that the Act is ultm vires 
in so far as it purported to affect agricultural lands, the subject being in 
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the provincial list .26 It was consequently held that the widow would not 
only be entitled to a share in non-agricultural property, but would also be 
entitled to maintenance out of the income from agricultural lands in ac¬ 
cordance with her pre-existing rights in such property. 2 < Subsequently 
all the Part A States extended the Act to agricultural lands as well by local 
Acts. 

The Act does not apply to the property of a Hindu dying before its 
commencement ;28 however, the Orissa High Court in one case in which 
the property had not vested in any third party as a result of any partition 
or alienation, applied the new Act in delivering the claims of succession.29 
The widow of a pre-deceased son is entitled to a share on the death of her 
father-in-law after the Act, although her husband had died before the Act 
came into force. 30 

The widow does not become a coparcener nor does her admission to a 
share effect a severance of the interest of her deceased husband. 31 The 
manager of a joint Hindu family can still deal with the property including 
the interest of the widow of a deceased coparcener. 32 The widow takes 
not by survivorship, but by something akin to inheritance; the property 
would be liable for the debts of her deceased husband. 33 The widow’s right 
is a special statutory right. 34 

On the question whether the property taken by a widow survives to the 
husband's coparceners or passes to the heirs of the last male owner, judi¬ 
cial opinion is not uniform. It has been held in Madras that the right con¬ 
ferred by the Act is personal to the widow and on her death the right 
of survivorship of the other coparceners which was in abeyance, as it were, 
is revived. 33 It is pointed out in that decision that to hold otherwise 
would be beyond the true purpose of the Act, for that would be substituting 
the Dayabhaga rule of succession in place of the Mitakshara rule for which 
there is no warrant in the statute. The Patna High Court, however, held 
in a case where a Hindu died survived by a widow, a brother and daughters, 
that the widow not being a coparcener with her husband’s brother, the 
rule of survivorship could not be attracted. She takes the property of her 
husband by inheritance with the result that on her death the property goes 
to her husband’s heirs (the daughters) by inheritance. 33 


26 1941 F.C.R. 12 

2 7 1943 (i) M.L.J. 335; I.L.R. 1945 M. 61 

28 1952 H P. and B 51; 1955 Patna 240 

29 1951 Orissa 378 S.B. Jaganathdas J. Dissenting—LLJt. 1951 Cuttack 
177; 1955 Orissa 77 

30 1950 N.L.J. 362; I.L.R. 1949 Cuttack 483 

3 1 1954 Madras 576 F.B.; 1952 Bombay 160; 1950 (1) MLJ. 399; 1950 Mad. 

538; 1953 Patna 81. 

32 56 B.L.R. 387; 1954 B. 442 

33 1945 Patna 116; 1953 Patna 81 

34 1943 (2) ML.J. 282; 1954 Madras 307 

35 1954 Madras 227; 1953 (2) M.L.J. 561 and LLH. 1946 (2) Cal. 164 
33 1953 Patna 81 
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It is uniformly held that the share to which the widow would be 
entitled must be determined with reference to the date of her suit for 
partition.3 7 Where the father on the death of his adopted son made 
another adoption and the widow of the deceased adopted son claimed a 
share it was held that her share was one-third and not one-half. 

On the question whether a widow would be entitled to question an 
alienation made by the manager, there is a divergence of opinion. Accord¬ 
ing to Madras the widow is not entitled to question any alienation made by 
the manager nor a gift deed executed by all the coparceners.38 The 
Bombay High Court has admitted the widow’s right to question an aliena¬ 
tion where the father-in-law made a gift of the entire family property to 
his daughter in order to defeat the right of his son’s widow to a share 
It was pointed out that attempts to remove anomalies or make pressing 
progressive changes in the law by piece-meal legislation lead to complications 
making it difficult to fit the changes into the rest of the structure of Hindu 

law. The difficulties are caused by conferring certain rights on a Hindu 

widow without conferring on her the status of a coparcener.39 The Orissa 
High Court also upholds a widow’s right to challenge an alienation by the 
manager. 4 o 

The Act is only intended to confer better rights on women and it being 
silent on the pre-existing rights of the widow, it would be open to the 
widow to sue for reasonable maintenance at her option and she cannot be 
compelled to sue for partition. 41 It is also pointed out that the right, which a 
widow has, to call in aid Sec. 39 of the T.P. Act if she were claiming main¬ 
tenance, is denied to her under the Act where she sues for partition. This 

is one of the anomalies where an Act promulgated to give better rights, 
diminishes lights, for a widow suing for partition has no right to question 
an alienation made by the manager. 4 2 The Oudh Chief Court 4 3 takes the 
view that the Act abrogates a widow’s pre-existing right to maintenance. 

The question whether the Hindu law rule which debars an unchaste 
widow from succeeding to her husband’s property is abrogated by Sec. 3 
is answered differently by the several High Courts. The Bombay High 
Court holds that the rule is abrogated. 44 The opposite view taken by the 
Madras High Court 4 5 was followed by the Calcutta High Court, 4 ® dis¬ 
senting from an earlier decision of the same High Court to the contrary. 47 


37 I.L.R. 1951 Bombay 442; 1951 Bombay 309; 1945 M. 21; I.L.R. 1945 M. 
402; 1944 (2) M.L.J. 262; 1951 Orissa 378 

38 1954 M. 307; 1953 (2) M.L.J. 459 

39 A.I.R. 1954 Bombay 47 
4 ® A.I.R. 1953 Orissa 240 

41 1954 Madras 307; 1953 (2) M.L.J. 459 

4 2 1954 Madras 307; 1953 (2) M.L.J. 459 

4 3 (3) DX.R. (Oudh) 41; 23 Lucknow 277 

44 I.L.R. 1941 Bombay 438; 1941 Bombay 204 

4 ® 1951 (2) MLJ. 314; 1951 Madras 954 F.B., I.L.R. 1952 187 F.B. 

4 6 1954 Calcutta 588 

47 56 Calcutta Weekly Notes 841; 1953 Calcutta 200 
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IV. Marriage 

(i) The Child Marriage Restraint Act XIX of 1929 

This Act which came into force on April 1, 1930 is now in 
force throughout India. It restrains the marriage of children, 
though the marriage itself is not declared void. No marriage 
to which a child, i.e. a male under 18 years of age or a female 
under 15 years of age, is a party may be solemnized. 

A male party to a child marriage, if above 18 years of age 
but below 21 years of age is punishable with imprisonment for 
15 days or fine of Rs. 1.000 or both. If such party is above 
21 years of age, he is liable to three months' imprisonment 

and fine. . 

Any person performing, conducting, or directing any child 

marriage is punishable with Imprisonment for 3 months and 
fine. 

The parent or guardian of a child promoting or failing to 
prevent a child marriage is liable to three months’ imprison¬ 
ment and fine. His negligence is required to be presumed. 

First Class Magistrates only can try offences under this 
Act. Complaints filed beyond one year from the date of the 
marriage cannot be taken cognizance of. The Court may issue 
an injunction after notice prohibiting a child marriage about to 
be solemnized. Disobedience of the injunction is punishable 
with three months’ imprisonment or fine of Rs. 1,000 or both. 
No woman shall, however, be imprisoned for any offence 

under the Act. 

(ii) The Arya Marriage Validating Act XIX of 1937 

It enacts that marriage between two persons who are Arya 
Samajists shall be valid even though the parties may have be¬ 
longed to different castes or sub-castes of Hindus or to diffe¬ 
rent religions before the marriage. 

(Hi) The Hindu Married Women's Right to Separate 
Residence and Maintenance Act XIX of 1946 

This Act is not in force in Part B States. It declares that 
a Hindu married woman shall be entitled to separate residence 
and maintenance on one or more of the following grounds. 
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(subject to her being chaste, and remaining a Hindu, and pro¬ 
vided that she has not failed to comply with a decree for resti¬ 
tution of conjugal rights). 

(1) If he is suffering from any loathsome disease not con¬ 
tracted from her. 

(2) If he is guilty of such cruelty as renders it unsafe 
for her. 

(3) If he is guilty of desertion (abandoning her without 
her consent or against her wish). 

(4) If he marries again. 

(5) If he ceases to be a Hindu by conversion to another 
religion. 

(6) If he keeps a concubine in the house or habitually 
resides with one. 

(7) For any other justifiable cause. 

The Court has to decide the amount to be paid to a wife 
who, under the Act, wins a decree for separate residence and 
maintenance, with due regard to the social standing of the 
parties and the husband’s means. The provision is liable to be 
determined if she is unchaste, ceases to be a Hindu, or disobeys 
a decree for restitution of conjugal rights. 


CASE-LAW 

The Act confers for the first time on Hindu wives, a right to separate 
residence and maintenance among other grounds on a new ground by Clause 4 
of See. 2 which reads: “ If he (husband) marries again.” 

A recent decision of the Madras High Courtis makes interesting rend¬ 
ing. It says that the assumption that a Hindu husband may marry as many 
wives as he likes was based on a misunderstanding of Manu’s text by 
Colebrook. It was pointed out that Hindu law had not only carefully defined 
the causes justifying the taking of a second wife but showed a tender regard 
for the unfortunate woman in prescribing a provision for the superseded 
wife. Even a wife abandoned for misconduct was required to be provided 
for. The decision contains a complete exposition of the case-law on the 
question through the several High Courts during the last 150 years and 
traces in the recent case-law a reorientation of the true principle of the 
matter on equitable considerations, due regard being had to the new social 
consciousness pressing for enlarged rights for women, while continuing to 
pay lip service to the orthodox rule supposed to exist in Hindu law. A1 
this is now of academic interest only as the Legislature has intervened to 


48 1950 Madras 713 
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define the grounds on which a Hindu married woman may be excused from 
cohabitation and awarded separate maintenance. 

Tlie question whether the second marriage should have been contracted 
after the Act in order to obtain the statutory relief has given rise to a con¬ 
flict of decisions. The Madras High Court pointed out that the Act was 
designed to remedy the mischief created by a state of the law which per¬ 
mitted a man to marry as often as he liked, but denied to the superseded . 
wife separate maintenance and that there is no reason why the Legislature 
should have made an invidious distinction against wives superseded by a 
second marriage after the Act. 48 This decision is followed in Vindhya 
Pradesh. 50 A dissentient note struck in the Madras High Court itself 51 
was overruled and the earlier decision was approved. 1 - 2 The High Courts 
of Nagpur-3 and Bombay, 54 making a distinction between remedial and de¬ 
claratory legislation, hold that the Act could not apply to the case of a 
second marriage contracted before the Act. 

The first wife who was living away from the husband who had married 
again before the Act would be entitled to rely on the Act and obtain relief 
from the commencement of the Act. 56 

Even if the husband maintains a permanently kept concubine separately 
(in another house) the wife is entitled to separate maintenance.' 56 

Another interesting question which arose under the Act was whether 
a subsequently married woman may claim separate maintenance on the 
ground that the husband had recalled the first or earlier married wife to 
live with her. The Act refers only to the claim of the first wife and does 
not confer any right on a subsequently married womanJ^ 7 The possibility 
of giving relief 4 for any other justifiable cause ’ under Sec. 2 (7) is indi¬ 
cated, if the subsequently married woman can prove that there was an 
undertaking at the time of her marriage to the effect that the husband 
would thenceforth have nothing to do with the first wife.= 8 


(iv) The Hindu Marriage Disabilities Removal Act 
XXVIII of 1946 

It validates marriages between parties belonging to the 
same gotra or pravara or to different sub-divisions of the same 
caste. The Act applies to the whole of India except Part B 
States. 


40 1950 Madras 321; 1950 (1) M.L.J. 63 

50 1951 V.P. 10 and 1954 Orissa 117 

51 1953 (1) M.L.J. 649 

62 1954 Madras 713 

53 1950 Nagpur 33; I.L.R. 1950 Nagpur 196 
64 1953 Bombay 342, 55 B.L.R. 357 

55 1947 (2) M.L.J. 544 

66 1950 Bombay 112; I.UR. 1949 Bombay 762 
57 1953 Madras 712; 1953 (1) MJL.J. 649 

68 1950 (1) M.L.J. 55 
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(v) The Hindu Marriages Validating Act of 1949 

Validates all marriages whensoever performed, i.e. before 
or after the Act, between parties belonging to different reli¬ 
gions, castes, sub-castes, or sects. It extends to the whole of 
India and to all Hindus including Sikhs and Jains. 

(vi) The Mysore Hindu Inter-Caste Marriage Validation 
Act XIII of 194S 

It provides' that among Hindus marriages shall be valid 
notwithstanding that the parties belong to different castes or 
different sub-divisions of a caste. 

(vii) The Mysore Hindu Sagotra Marriages Validation 
Act XLIV of 1948 

It validates sagotra and saprava marriages. 

(viii) The Hindu Marriage Act XXV of 1955 

This Act became law on 18th May 1955. It applies to 
the whole of India except Jammu and Kashmir. It codifies 
the law relating to marriage among Hindus. It supersedes any 
text, rule, or interpretation of Hindu law or any custom or 
usage hitherto recognized as part of that law. Hindus include 
Buddhists, Jains and Sikhs, and all persons now governed by 
Hindu law or custom in matters dealt with by this Act. It 
shall not, however, apply to the Scheduled Tribes unless the 
Central Government directs its application to them by notifica¬ 
tion. 

The following are the conditions for a marriage between 
any two Hindus: 

(1) Neither party has a spouse living. 

(2) Neither party is an idiot or lunatic. 

(3) The bridegroom must have completed 18 years, of 
age and the bride 15 years of age. 

(4) The parties should not be within the degree of prohi¬ 
bited relationship, unless custom or usage governing 
each of them permits a marriage between the two. 

(5) The parties should not be sapindas of each other, 
unless custom or usage governing each of them per¬ 
mits a marriage between the two. 



Q> SOCIAL LEGISLATION—ITS ROLE IN SOCIAL WELFARE 

(6) Where the bride is under 18 years of age the con¬ 
sent of her guardian in marriage must have been 

obtained. 

The father, the mother, the paternal grandfather, the 
paternal grandmother, the brother, the paternal uncle, the 
maternal grandfather, the maternal grandmother and the 
maternal uncle are named in that order as the persons whose 
consent is required for the marriage of a girl under 18 years 
of age. It will be seen that the mother is now placed im¬ 
mediately after the father for this purpose. In the absence 
of these relations no consent is required. The Court may, 
however, prohibit by injunction an intended marriage of a 
girl under 18 years of age if it considers it necessary to do so 
in the interests of the bride. 

No particular form of solemnization is prescribed by the 
Act and the parties are free to solemnize a marriage in accord¬ 
ance with customary rites and ceremonies. 

To facilitate proof of Hindu marriage it is left to the State 
Governments to provide by rule that a Hindu marriage should 
be registered. Failure to register will not render a marriage 
invalid but may be made punishable by fine up to Rs. 25. 

A marriage contracted while a former spouse is living or 
a marriage within the prohibited degrees of relationship or 
between sapindas is void and may be declared so by Court. 

A marriage whether solemnized before or after the com¬ 
mencement of the Act is voidable and may be anulled by Court 
on any one of the following grounds: 

(1) If the respondent was impotent at the time of the 
marriage and continued to be so until the institution 
of the proceeding. 

(2) If a party to the marriage was an idiot or lunatic at 
the time of the marriage. 

(3) Where the consent of the petitioner or of the guar¬ 
dian was obtained by force or fraud, provided that 
a petition presented more than one year after the 
force had ceased to operate or the fraud had been 
discovered shall not be entertained and provided 
further that the spouse has not lived with the other 
spouse after the force has ceased to operate or the 
fraud had been discovered. 
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(4) If the respondent was pregnant by some person 
other than the petitioner at the time of marriage, 
provided that the petitioner did not know the facts 
alleged at the time of marriage and the proceeding 
is commenced within one year of the solemnization 
of marriage and that the petitioner had no marital 
intercourse voluntarily after the discovery of the 
ground entitling him to a decree of nullity. (Where 
the marriage was solemnized before the commence¬ 
ment of this Act the petition must be filed within 
one year of its commencement.) 

Restitution of Conjugal Rights 

Either husband or wife may apply for restitution of con¬ 
jugal rights if the other has without reasonable excuse with¬ 
drawn from the petitioner’s society and the Court may decree 
restitution of conjugal rights. No ground other than that for 
judicial separation, or a ground for nullity of marriage or for 
divorce may be pleaded in defence to such a petition. 

Grounds for Judicial Separation 

Either party to a marriage, whether solemnized before or 
after the Act, may seek judicial separation by petition on any 
one or more of the following grounds: 

(1) Desertion for a continuous period of two years im¬ 
mediately preceding the presentation of the petition. 

(2) Such cruel treatment as to cause reasonable appre¬ 
hension in the petitioner’s mind that it will be harm¬ 
ful or injurious for the petitioner to live with the other 
party. 

(3) That the other party has been suffering from viru¬ 
lent form of leprosy for not less than one year im¬ 
mediately preceding the presentation of the petition. 

(4) That the other party has after the solemnization of 
marriage had sexual intercourse with any person 
other than his spouse. 

The Act expressly saves all rights recognized by custom 
or conferred by any special Act to obtain dissolution of a 
Hindu marriage whether solemnized before or after the com¬ 
mencement of this Act. 
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°* SS< Either marriage whether solemnized before or 

after the commencement of the Act may serft a s so u m 
marriage by decree of divorce on one or more of the follow 

ing grounds: 

That the other party— 

(1) is living in adultery: . 0 „.,|, pr 

(2) has ceased to be a Hindu, by conversion to another 

(3) \ias^been incurably of unsound mind for a continu- 
ous period of not less than three years immediately 
preceding the presentation of the petition; 

(4) has for the above period been suffering from a viru¬ 
lent and incurable form of leprosy; 

(5, has for the above period been suffering from vene¬ 
real disease in a communicable form; 

<6 > has renounced the world by entering a religious order, 
,7 has not been heard of as being alive for seven years; 
<8) has not resumed cohabitation for two years, or more 
after the passing of a decree for judicial separation 
,9) has for the above period failed to comply with a 

decree for restitution of conjugal rights. 

A wife has two additional grounds on which she may 

seek a dissolution of marriage: , 

(i) With respect to a marriage solemnized before the 

Act that the husband has married again before the Act 
or that any other wife of the husband married before 
the Act was alive at the time of her marriage, provided 
that the other wife is alive at the date of the petition^ 
(ii) That the husband has since the solemnization of 
marriage been guilty of rape, sodomy, or bestiality 
Three years must have elapsed since the date o 
marriage before a petition for dissolution of marriage may be 
entertained. It is however, open to the court to entertain a 
petition within that period in any case of exceptional hard¬ 
ship to the petitioner or of exceptional depravity on the part 

of the respondent. . . , . P 

Divorced persons are free to marry if there is no right ot 

appeal or no appeal is filed or an appeal preferred -has been 

dismissed provided one year has elapsed since the date of the 
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decree for divorce in the Court of first instance. Notwith¬ 
standing a marriage may have been declared voidable, any 
child conceived or begotten shall be deemed to be the legitimate 
child of the parties to such marriage and shall have a right to 
inherit to the property of either parent. 

Any person contracting a marriage while a former 
spouse is alive shall be liable to be punished for bigamy under 
the Indian Penal Code. Where a marriage is contracted be¬ 
tween parties who are under the prescribed age the parties 
would be liable to simple imprisonment for 15 days or fine up 
to Rs. 1,000 or both; where a marriage is contracted within 
the prohibited degrees of relationship or between sapindas, 
the parties will be liable to imprisonment for one month or fine 
which may extend up to Rs. 1,000 or both, and where a marri¬ 
age with a girl’ under 18 years of age is contracted without 
obtaining the consent of the guardian for her marriage the 
person so marrying would be liable to a fine up to Rs. 1,000. 

General 

A proceeding under this Act shall be conducted in camera 
if either party so desires or if the Court thinks it fit to do so. 
No matter in relation to such proceedings may be printed or 
published except with the previous permission of the Court. 

The Court may make an order in favour of either the 
husband or the wife for payment of the expenses of the 
proceedings and a reasonable monthly sum for maintenance 
considering the petitioner’s own income and the income of 
the respondent. 

The Court may also direct the payment to either spouse 
by the other of such periodical sums, for life, or while the 
applicant remains unmarried, for his or her maintenance. An 
order may be made, varied, rescinded, or modified at any time. 
Upon remarriage or if the party in whose favour the order is 
made has not remained chaste, a duty imposed on the husband 
as well, the order shall be rescinded. 

The Court has the power to make interim and final 
orders with respect to the custody, maintenance and educa¬ 
tion of minor children of the marriage and all such orders and 
directions may be given from time to time. The Court may 
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also make such provision as it may 

« »?£Sn1« s w°“ ■» - 

wrong or disability; in particular that a petitioner makm^a 

grievance of the extra-marital sexual relations 

spouse either for the purpose of judicial se P arat '°* ° r 

has not been accessory to or connived at or condoned the ac 

complained of; and that any cruelty complained °* h “* “ 
been condoned by the petitioner. The Gourt must furthe 
see that there is no collusion between the petitioner and the 
respondent and that there has been no unnecessary or im¬ 
proper delay and be satisfied that it is proper to grant the 
relief sought. Before granting relief the Court must make 
every endeavour to bring about a reconciliation between the 

Part The Act repeals the Hindu Marriage Disabilities Removal 
Act XXVIII of 1946 and the Hindu Marriages Validity Act 
XXI of 1949 as they are now superfluous. But with respect 
to pre-Act marriages it is provided in this Act itself that 
sagotra and sapravara marriages and all marriages between 
persons belonging to different religions, castes, or sub-castes 
shall not be deemed to be invalid. The Bombay, Madras and 
Saurashtra Acts providing for the prevention of bigamy and 
for divorce among Hindus are repealed. 



CHAPTER IV 


STATUTES DEALING WITH MARRIAGE, DISSOLUTION OF 
MARRIAGE, CUSTODY OF CHILDREN, DIVORCE 

AND PREVENTION OF BIGAMY 

There are several statutes which deal with the above 
topics applicable to particular religious communities and some 
of them confined to particular local areas. 

I. Marriage 

(i) The Christian Marriage Act XV of 1872 

This Act now extends to the whole of India except 
Travancore-Cochin and Manipur. It consolidates the law re¬ 
lating to the solemnization of marriages of Christians in India. 

Christian means any person professing the Christian reli¬ 
gion. ‘Indian Christian’ includes the Christian descendants of 
natives of India converted to Christianity as well as direct 
converts. Minor means a person who has not completed 21 
years of age and who is not a widower or a widow. Every 
marriage between persons one of whom is a Christian must be 
solemnized under this Act; otherwise it is void. Apart from 
special rules applicable to Indian Christians, solemnization may 
be either before a Minister of religion or before a Marriage 
Registrar. 

Solemnization hy a Minister of Religion 

The parties must obtain a certificate from the Minister 
who must be notified of the intended marriage. Where one of 
the parties is a minor the notice must be published by the 
Marriage Registrar in the District. Four days (14 days if one 
of the parties is a minor) must have elapsed from the date of 
notice and one of the parties must declare that there is no im¬ 
pediment of kindred or affinity or other lawful hindrance to 
the marriage and that the consent of the father, guardian, or 
mother of a minor party has been obtained. Consent is not 
necessary where no person competent to consent is resident in 
India. Such a person may object to a certificate and no certi¬ 
ficate may be granted unless the objection is withdrawn or the 
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Minister is satisfied that the objerto. .h-s.no authority to ot, 

iect. Within two -onths of the date o certificate^^ ^ ^ 

ma y be solemnized in ‘ he preSe ^ C e e Ministcr considers suitable. 

form or with such ceiemo y Marriage Register Book. 

The marriage must be registered in a Marriage Kegisie 


Solemnization before a Marriage ^ ^ same as 

Where the Registrar refuses to issue a certificate the 
issued. Where ^7. ( ^ e t f ie Court for a direction that the certi- 
parties may app y Court may declare any objection 

tcTbe frivolous 'and the objector would be liable al | 
mH damages in a suit instituted for the purpose. Within two 
months o/the issue of certificate the marriage may be solemni/.- 
"d te the presence of two witnesses and the Marriage Registrar. 

The parties shall state thus: . lawful 

“I do solemnly declare that I know not of any lawfu 

impediment why I, A.B., may not be joined in matri¬ 
mony to C D., and I call upon these persons ^re present 
to witness that I, A.B., do take C.D. to be my lawful wed- 

ded wife (or husband).” , __ 

The marriage is required to be registered m a Marnsge 

Register Book, the entries wherein must be signed by 

parties, the Registrar and the two witnesses. 


Special Provisions for Indian Christians . , 

Any person being a Christian may be authorized by the 

State Government to grant certificates of marriage between 
Indian Christians. In their case no preliminary notice is re¬ 
quired, but the following conditions must be satisfied. The par¬ 
ties must be above 16 years of age and above 13 years of age in 
the case of the male and the female respectively. Neither party 
may have a wife or husband living. Each party shall say to 
the other in the presence of two witnesses and the person 

licenced: 
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“I call upon these persons here present to witness that I, 
A.B., in the presence of Almighty God and in the name 
of our Lord Jesus Christ do take C.D. to be my lawful 
wedded wife (or husband).” 

Where either of the parties is under 18 years of age no 
marriage may be certified unless the consent of the father, 
guardian, or mother is given or unless it appears there is no 
person alive authorized to give such consent. The marriage 
must be entered in the Marriage Register Book and the parties 
furnished with a certificate of marriage. 

(ii) The Parsi Marriage and Divorce Act III of 1936 

The requirements of a valid marriage between Parsis are: 

(1) The contracting parties must not be within prohibited 
degrees. 

(2) The marriage must be solemnized according to Ashir- 

wad by a Priest in the presence of two witnesses. 

(3) If any party is under 21 years of age the previous con¬ 
sent of his or her father or guardian must have been 
obtained. Such consent is necessary even if the per¬ 
son changes his religion or domicile. 

The marriage shall be registered by the Registrar. 

A Parsi may not marry again during the life-time of his 
or her wife or husband unless a divorce, dissolution, or decla¬ 
ration of nullity of the marriage has been obtained. A mar¬ 
riage in contravention is void and renders the party guilty of 
bigamy. The priest who solemnizes a bigamous marriage is also 
liable to be punished. 

(Hi) The Madras Nambudri Brahmins Act XXI of 1923 

It applies to Nambudri Brahmins and certain other commu¬ 
nities in Malabar, specified in the Act and not governed by the 
Marumakkatayam Act. 

In supercession of a custom which prohibited marriage to 
any but the first born son in a family, the Act enables every 
major male Nambudri Brahmin to contract a marriage within 
his own community. It secures to the female member marry¬ 
ing within the community a right to recover expenses of the 
marriage and her dowry. She is entitled to an immediate pay¬ 
ment of one-third of her share (not exceeding Rs. 10,000) which 
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she takes as her separate property. Where 

consists of females only she may recover the full value ot 

share. 

mmmm i= 

grounds. ^ wj£e is afflic ted with an incurable disease 
and has been unfit for conjugal union for more than 
five years, 

(2) that the wife has become an outcaste, or 

(3) that the wife has not borne any male child within ten 

Marking w^nt^h Permission, or conducting, direct¬ 
ing oj abetting any such marriage is punishable with a fine up 
to Rs. 1,000 but any such marriage is not invalid. 

/,,) rhe Madras Marumakkatayam Act XXII of !92S 
(V) This Act applies to all Hindus in the State of Madras gov¬ 
erned by Marumakkatayam and to all Hindu males carrying 
females governed by Marumakkatayam. A woman may 
marry any person not related to her within prohibited degrees 
whether or not of the same community. The consent of the 
guardian is necessary where the parties are minors (under 18 

, year ^h e marriage must be openly solemnized or registered. A 
marriage contracted during the continuance of a prior marriage 
is void notwithstanding that it was permissible under the per- 

sonal law of the party. 

( V i) Cochin Marumakkatayam Act XXXIII of 1113 

ThisAct applies to the Marumakkathayis in Cochin and to 
those marrying Marumakkathayis. A Marumakkatayam 
female may marry any male with whom conjugal union is per¬ 
mitted according to social custom and usage, subject to the res- 
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trictions of consanguinity and affinity. Solemnization shall be 
by the presentation of cloth by the male to the female. 
After the Act no marriage between minors (under 18 years of 
age) or between a major and a minor shall be valid unless per¬ 
formed with the consent of the guardian of the minor. After 
the Act the marriage of a male during the continuance of a prior 
marriage even if permitted by his personal law is void. A poly- 
androus marriage whenever performed is void. 

(vii) The Cochin Makkatayam Act XVII of 1115 M.E. 
(19A0) 

This Act applies to Thiyyas in Cochin following Makka¬ 
tayam and to Thiyyas marrying such Thiyyas. It requires a 
Thiyya to marry within his own community. Any conjugal 
union openly solemnized subject to restrictions of consanguinity 
and affinity recognized by the community shall be a valid mar¬ 
riage for all purposes. Solemnization may be in one of the 
following ways: tying of mangalyasutram, presentation of 
cloth to the female by the male, exchange of rings, mutual gar¬ 
landing, or mutual consent evidenced by a registered 
instrument. 

After the Act the marriage of a male under 18 or a female 
under 14 years of age shall not be valid. Any male above 18 
marrying a girl below 14 is liable to simple imprisonment for 
one month or fine Rs. 500 or both. In the case of a minor, 
the parent or guardian promoting or permitting such marriage 
is liable to a like penalty. Any complaint shall be made within 
one year of the offence. A subsequent marriage is void, and 
a polyandrous marriage whenever performed is void. 

(viii) The Travancore Krishnavaka Marumakkathayi 
Act VII of 1115 M.E. (1939) 

It applies not only to the community named in the Act in 
Travancore but also to those having marital relations with 
them. A female may marry any male with whom conjugal 
union is permitted according to custom and usage subject to 
restrictions of consanguinity and affinity. The form of solemni¬ 
zation is by the presentation of cloth to the female by the 
male. After the Act the marriage of a male under 18 or of a 
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female under 16 years of age shall not be valid unless it takes 
place with the consent of the legal Ruardian or »nUa• the 
conjugal union is recognized and continues after the attain 
ment of the prescribed age by the parties. A subsequent mar- 

riage is void. 

(ix) The Cochin Nayar Act XXIX of 1113 "^^to^those 

This Act applies to the Nayars of Cochin N 

marrying any of them. A Nayar female may marry a Nayar 
or other male with whom conjugal union is permitted accord¬ 
ing to social custom and usage subject to restrictions 
sanguinity and affinity recognized by the commuruty. Solemni¬ 
zation is by the presentation of cloth to the female by the male. 
After this Act the marriage of a female under 16 or a ma 
under 21 is invalid. Any male above 18 years of age marryi g 
or the parent or guardian of a minor promoting or permitting 
an invalid marriage is punishable with imprisonment up to one 
month or fine up to Rs. 500 or both on a complaint made within 
one year of the commission of the offence. The Act provides 
for giving notice of marriage and prescribes a fine for failure 
to give such notice, but such failure does not invalidate the 
marriage. Marriage of a male during the continuance of a prior 
marriage, even if his personal law permits, performed after the 
Act is void, and a polyandrous marriage whenever performed 

is void. 


(x) Travancore Nayar Regulation VIII of 1100 M.E. 
(1925) 

This applies to Nayars in Travancore and to those marry¬ 
ing any of them. A Nayar female may marry any Nayar or 
other male with whom conjugal union is permitted according 
to custom and usage. Solemnization is by the presentation of 
cloth to the female by the male. After the Act the marriage 
of a male below 18 years of age or of a female below 15 is 
not valid unless it takes place with the consent of the legal 
guardian or unless the union is recognized and continues after 
the attainment of the prescribed age by the parties. A subse¬ 
quent marriage during the continuance of a prior marriage is 

void. 
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(xi) The Cochin Thiyya Regulation VIII of 1107 M.E 
(1932) 

A Thiyya male or female may marry within or without 
the community subject to restrictions of consanguinitv and 
affinity. Solemnization may be in one of the following ways: 

Tying of mangalyasutram, presentation of cloth to the 
female by the male, exchange of rings, mutual garlanding, 
mutual consent evidenced by registered instrument. 

After this Regulation the marriage of a male who has not com¬ 
pleted 18 or of a female below 14 years of age shall not be valid. 
A subsequent marriage during the continuance of a prior mar¬ 
riage is void. 

(xii) Travancore Kshatriya Regulation VII of 1108 M.E. 
(1933) 

A Kshatriya male or female may marry within the commu¬ 
nity subject to restrictions of consanguinity. They may marry 
outside the community where it is permissible according to re¬ 
cognized custom or usage. The Act requires the registration of 
any marriage. A subsequent marriage during the continuance 
of a prior marriage is void. 

(xiii) The Travancore Malayala Brahmin Regulation III 
of 1106 M.E. (1931) 

Provides that where the Karnavan neglects the marriage 
of a girl who has completed 18 years of age, her father may 
have her marriage performed and shall be entitled to realize 
from the Illom the amount reasonably required for the purpose. 


(xiv) The Madras Alyasantana Act IV of 19J+5 

This Act applies to all Hindus and Jains governed by the 
Alyasantana law and to Hindus and Jains marrying females 
governed by such law. 

A woman may marry any male of the same community or 
a Hindu or a Jain. The parties should not be within prohibited 
degrees. The marriage must be performed in accordance with 
custom, and registered. Where the parties are minors (under 
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18 years of age) the consent of the guardian is required. A 
marriage contracted during the continuance of a prior marriage 

is void. 


(xv) The Anand Marriage Act VII of 1909 

It validates marriages solemnized according to the Sikh 
ceremony called Anand. 


II. Dissolution of Marriage 


(i) The Indian Divorce Act of 1869 

This Act applies to persons professing the Christian reli¬ 
gion One of the parties must profess that religion before the 
Court can grant any relief. It is sufficient for the parties to 
have been Christians at the time the facts occurred on which 

the claim to relief is founded. 


RELIEFS 


The reliefs that may be granted are: 

(1) Dissolution of marriage; 

(2) Declaration of nullity of marriage; 

(3) Decree for judicial separation; 

(4) Protection order; 

(5) Restitution of conjugal rights. 

In addition the Court may award damages and costs, pro¬ 
vide for alimony, order settlement of property and make 
orders as to the custody of children. The Act applies to mar, 
riages solemnized under the Special Marriage Act III of 1872 
also, but the reliefs that may be granted are: nullity of mar¬ 
riage and dissolution of marriage. 

Dissolution of Marriage 

A husband may petition to the Court for dissolution on the 
ground that his wife has since the marriage been guilty of 
adultery. 

A wife may petition for dissolution on any one of the fol¬ 
lowing grounds: 
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(1) That the husband has professed some other religion 
and has gone through a form of marriage with an¬ 
other woman; 

(2) has been guilty of incestuous adultery (i.e. with a 
woman within probihited degrees); 

(3) has been guilty of bigamy with adultery; 

(4) has gone through a form of marriage with another 
woman with adultery; 

(5) has been guilty of rape, sodomy, or bestiality; 

(6) is guilty of adultery coupled with cruelty; 

(7) is guilty of adultery coupled with desertion for two 
years or more. (Desertion means abandonment against 
the wish of the person charging it.) 

To the husband’s petition, the adulterer must ordinarily 
be made a co-respondent, unless excused by the Court on cer¬ 
tain specified grounds. The granting of a decree for dissolu¬ 
tion is not a matter of course. The Court must be satisfied 
that the petitioner has not been in any manner accessory to or 
connived at the act complained of and further that he has not 
condoned it. The Court is also bound to enquire into any 
counter-charges made against the petitioner. The Court may 
dismiss the petition if there is any collusion between the 
parties, or refuse a decree if it finds the petitioner guilty of 
adultery or unreasonable delay in commencing the proceeding 
or cruelty to the other party; it may likewise refuse a decree 
if it finds that the petitioner had deserted or separated from 
the other party before the adultery complained of, or conduced 
to the adultery by his own neglect or misconduct. The Court 
in the first instance grants a decree for dissolution, to be made 
absolute not less than six months thereafter. During this period 
of six months any person is at liberty to bring to the notice of 
the Court any facts calculated to prove collusion or any other 
ground why the decree shall not be made absolute. 

Decree of Nullity of Marriage 

In respect of any marriage solemnized in India, either 
wife or husband may petition for a decree of nullity of mar¬ 
riage on one or other of the following grounds: 

(1) Impotency of the respondent at the time of marriage 
and at the date of suit. 
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The parties being within prohibited degrees 
Either party being a lunatic or idiot at the time 


(4) A former husband or wife being alive at the date of 
marriage, the former marriage remaining in force. 

The High Court have also power to make a decree o 
nullity of marriage on the ground that the consent of a par y 
was obtained by fraud or force. 


Judicial Separation 

The husband or wife may obtain a decree of judicial sepa¬ 
ration on the ground of adultery or cruelty or desertion with¬ 
out reasonable cause for two years or more. A wife thus 
separated is deemed to be a spinster (unmarried) with respect 
to the whole of her property, and for the purposes of a contract, 
wrongs, injuries and civil procedure. The liability of the hus¬ 
band for necessaries supplied for her use remains unaffected. 

Restitution of Conjugal Rights 

Either husband or wife may apply by petition to the Court 

for restitution of conjugal rights if the society of the other 

has been withdrawn without reasonable excuse. Any ground 

which would sustain a decree for judicial separation or a 

decree of nullity of marriage would be a sufficient answer to 

any such petition. 

Protection Order 

A wife deserted by her husband may by petition obtain an 
order to protect her property against her husband or his credi¬ 
tors. Where the desertion was without reasonable excuse and 
the wife is maintaining herself by her own industry or on her 
own property the Court may grant such order. 

Procedural 

Where a party is a lunatic or idiot any suit (other than 
a suit for restitution of conjugal rights) may be brought on his 
or her behalf by any person entitled to his or her custody; 
where the petitioner is a minor the suit must be brought by 
a next friend acceptable to the Court and the next friend 
must have undertaken in writing to be answerable for the costs. 
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Where the wife presents a petition for dissolution of her mar¬ 
riage on the ground of adultery with curelty or adultery 
coupled with desertion, the spouses shall be competent to give 
evidence. Any proceeding under this Act, if the Court thinks 
fit, may be heard within closed doors. Six months after the 
date of the decree of dissolution of marriage or on the deter¬ 
mination of any appeal therefrom the parties are free to marry 
again as if the prior marriage had been dissolved by death. 

The Court has also power to order to the husband damages 
against the adulterer whether in a petition for dissolution of 
marriage or for judicial separation, or in a petition specially 
limited to such claim, and to direct in what manner such 
damages shall be paid or applied. The Court has also power 
to order the adulterer who has been made a co-respondent, to 
pay the whole or any part of the costs of the proceedings, unless 
the wife was living in prostitution and apart from her husband, 
or the co-respondent had no reason to believe that she was 
a married woman. The Court has also power to order an in¬ 
tervener who intervenes without sufficient grounds, to pay the 
whole or any part of the costs occasioned by his application. 

(it) The Farsi Marriage and Divorce Act III of 1936 

The relief that may be granted under this Act has to be 
granted by the Parsi Matrimonial Courts. The Courts are aided 
by delegates who are appointed by the State Governments 
from among Parsis. Decisions on facts are to be in accord¬ 
ance with the opinion of the majority of the delegates. No suit 
to enforce a marriage or any contract arising out of a marriage 
shall be commenced unless the husband has completed 16 years 
of age and the wife 14. 

Nullity 

A marriage may be declared null and void at the suit of 
either party where consummation is impossible from natural 
causes. 

Dissolution 

If a husband or wife has been continually absent for seven 
years and was not heard of during that period the marriage may 
be dissolved at the suit of the other party. 

Library Sri Praia* College. 

Srinagar, 
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L/iwi te c 

Any married person may sue for a divorce on any one ot 

the following grounds: . . 

(1) Wilful refusal to consummate the marna 0 e withi 

one year of its solemnization. 

(2) Unsoundness of mind of the defendant on the date of 
marriage and up to date, provided that the plaintiff 
was ignorant of the fact and the suit is filed within 
three years of marriage. 

(3) That the defendant was pregnant at the time of mar¬ 
riage by some other person, provided the plaintiff was 
ignorant at the time of marriage and that the suit is 
filed within two years of marriage and sexual inter¬ 
course has not taken place after knowledge thereof. 

(4) That the defendant has committed, since the date of 
the marriage, adultery or fornication or bigamy or 
rape or unnatural offence, provided that suit is filed 
within two years of the knowledge of such ground. 

(5) That the defendant caused grievous hurt, or infected 
the plaintiff with venereal disease, or compelled the 
wife to submit to prostitution, provided that the suit 
is filed within two years of the knowledge of the 
ground or the occurrence. 

(6) Defendant undergoing imprisonment for seven years 
or more under the Indian Penal Code, provided a suit 
shall not be commenced until the defendant has under¬ 
gone sentence for one year. 

(7) Desertion for at least three years by the defendant. 

(8) That an order of judicial separation or an order for 
separate maintenance has been in force for three years 
or more and the parties had no marital intercourse 
since the date of the order. 

(9) That a decree for restitution of conjugal rights remains 
unfulfilled by the defendant for a year or more. 

(10) That the defendant has ceased to be a Parsi, provided 
that the suit is filed within two years of knowledge 
of such cesser. 

The adulterer should be made a co-respondent unless the 
Court orders otherwise and the adulterer may be ordered to 
bear the whole costs of the proceedings. 
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Judicial Separation 

Any married person may sue for judicial separation on 
any ground justifying a divorce, or on the ground that the 
defendant is guilty of cruelty to him or her or the children, or 
that the defendant used personal violence or has behaved in 
such a way as to render it in the judgement of the Court im¬ 
proper to compel him or her to live with the defendant. 

Where a ground is proved, and where no one of the pro¬ 
visos excludes it, and where there is neither condonation nor 
collusion and there is no connivance on the part of the plain¬ 
tiff and the plaintiff has not been an accessory to the act com¬ 
plained of and where there has been no unnecessary or improper 
delay, the Court shall decree the suit whether for nullity, dis¬ 
solution, divorce, or judicial separation. 

Either party may sue for restitution of conjugal rights 
where the other deserts and ceases to cohabit with him. The 
defendant may by a counter claim pray for any relief available 
to him under the Act. 

(Hi) Madras Marumakkatayam Act 

A marriage may be dissolved by a registered instrument 

of dissolution executed by the parties thereto, if both the parties 
are majors. 

A marriage may also be dissolved by an order of Court 
if both parties are majors, on a petition for dissolution filed 
in Court. On the expiry of six months after serving notice 
on the opposite party, on the motion of the petitioner the Court 
if satisfied that a valid marriage had taken place shall dissolve 
the marriage. 

No suit for restitution of conjugal rights shall be enter¬ 
tained. 

(iv) The Converts' Marriage Dissolution Act XXI of 
1866 

This Act provides for the dissolution of a marriage where 
one of the parties has deserted, or been repudiated by the 
other on the ground of the former’s conversion to the religion 
of Christianity. The spouses before conversion should not 
have belonged to the Christian, Mohammedan or Jewish reli¬ 
gion. This is because under the laws of marriage of those 
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communities, intermarriage among Kitabias (those who belong 
to a religion founded on a Book) is permissible. The husband 
must have completed 16 years and the wife 13 years of age 

to be competent to present a petition. 

If for a period of six months a husband or wife is deserted 
on the above ground, the party deserted may sue for restitution 
of conjugal society. The Judge questions the respondent and 
if she refuses to cohabit with the petitioner, adjourns the case 
for a year. Where the respondent is a female there shall be an 
interview between the parties and if the respondent is a male 
there may be an interview at the desire of the petitioner. The 
interview is for the purpose of ascertaining whether the refusal 
is free and voluntary. If at the end of the year the respondent 
persists in his refusal the Court shall decree dissolution. A 
dissolution may be granted immediately, i.e. without one 
year’s adjournment, in cases where the parties have not attain¬ 
ed puberty at the date of marriage and the marriage has not 
been consummated. Upon dissolution the parties are free to 
marry again. The Court is required to dismiss the petition if 
the desertion is partly in consequence of the petitioner’s 
cruelty or adultery. Where the petitioner is the husband 
with several wives no decree of dissolution may be granted so 
long as any one of them is willing to cohabit with him. 


(v) Cochin Marumakkatayam Act 

A marriage is dissolved by either party renouncing Hindu¬ 
ism or becoming an outcaste. It is also dissolved by mutual 
consent evidenced by registered document or by a formal 
order of Court. A husband or wife being major may present 
a petition for dissolution. If the husband is the petitioner he 
shall offer reasonable compensation in the petition. Six 
months after the serving of a copy of the petition on the res¬ 
pondent the Court shall declare the marriage dissolved. The 
Court shall also determine the compensation payable with due 
regard to the position and means of the parties but without 
going into the grounds of the proposed dissolution. The com¬ 
pensation shall, however, not exceed Rs. 3,000. A wife may 
obtain an order for compensation on a petition filed within 
one year of the date of her knowledge of dissolution of her 
marriage on the ground of the husband’s renouncing Hinduism 



STATUTES DEALING WITH MARRIAGE. DIVORCE, ETC. S] 

or becoming an outcaste. No suit for restitution of conjugal 
rights or judicial separation can be entertained. 

(vi) Cochin JMakkatayam Thiyya Act 

The provisions of this Act are identical with the one im¬ 
mediately above, with these differences: 

(1) The maximum compensation is Rs. 2,000. 

(2) Renouncing Hinduism or becoming an outcaste are 
not stated as grounds for dissolution. 

( vii) Cochin Nayar Act 

Here too the provisions are similar. The maximum com¬ 
pensation awardable is Rs. 2,000. Renouncing Hinduism is 
a ground for dissolution and the wife is at liberty to apply 
within one year to the Court for determining the compensa¬ 
tion. 

(viii) Cochin Thiyya Regulation 

The provisions of this Regulation are also similar. A wife 
if she has completed 16 years is competent to present the peti¬ 
tion for dissolution. The petitioner, husband or wife, is liable 
to pay compensation, the maximum against the wife being 
Rs. 500. Renunciation of Hinduism or loss of caste are not 
stated as grounds justifying dissolution. 

(ix) Travancore Kshatriya Regulation 

Under this Regulation even a minor husband or wife may 
petition for dissolution to the Court. The petitioner whether 
a husband or wife is liable to pay compensation to the respon¬ 
dent which, however, may not exceed Rs. 100. As the Regula¬ 
tion requires the marriage to be registered the Court is required 
to send a copy of its order of dissolution to the authority com¬ 
petent to register the marriage. Renunciation of Hinduism 
or loss of caste are not mentioned as grounds justifying dis¬ 
solution. 

(x) The Travancore Krishnavaka Marumakkathayi Act 
and the Travancore Nambudri Regulation 

These two Acts contain identical provisions with respect to 
dissolution of marriage. Dissolution by mutual consent evi- 

S.L. —0 



82 


SOCIAL LEGISLATION—ITS ROLE IN SOCIAL WELFARE 

denced by registered instrument is permitted. A husband or 
wife having completed 16 years of age may petition for dis¬ 
solution on any of the following grounds: 

Insanity, incurable disease, impotency, incompatibility 
of temperament, habitual cruelty (which includes wilful 
desertion for two years or more and persistent neglect by 
husband to maintain the wife), adultery, or change of 
religion. 

A husband’s petition grounded on adultery is liable to be 
dismissed unless the adulterer is made a co-respondent, or if 
the Court is not satisfied with the good faith of the allegations 
or if it is not satisfied that the petitioner has not been acces¬ 
sory to or connived at or condoned the adultery or that there 
has been no unnecessary and improper delay in presenting the 
petition. Three months must have elapsed after notice. If 
the respondent agrees to dissolution though denying the alle¬ 
gations of the petition the Court shall declare the marriage 
dissolved without going into the grounds alleged. Where the 
respondent does not agree the Court shall enquire into the 
allegations and take evidence. There is a provision for the 
association of delegates of the same community whose part 
will be to aid the Court in the enquiry. Decisions on facts 
shall be in accordance with the opinion of the majority. The 
spouses may swear to affidavit against each other. They may 
be compelled to appear for cross-examination and re-exami¬ 
nation on the affidavits. The proceedings shall be held in 
camera. The publication of any proceedings is an offence puni¬ 
shable with imprisonment for six months or fine of Rs. 1,000 
or both. In granting the husband’s petition the Court may 
also award to the wife a compensation not exceeding Rs. 5,000 
or a monthly allowance until remarriage, with due regard to 
the position, means and circumstances of the parties. A wife 
who is living in adultery or who has changed her religion is 
not entitled to any such award. Where the petitioner is the 
wife and she obtains dissolution on the ground of adultery, 
habitual cruelty, or change of religion on the part of the hus¬ 
band the Court may award compensation to her. It is also 
open to the Court to make during the enquiry and by its final 
decision such orders as may be just and proper with respect to 
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the custody, maintenance, education and marriage of minor 
children of the marriage. 

( oci) The Madras Nambudri Brahmins Act, the Cochin Nam- 
budri Act, and the Travancore Malayala Brahmins Regulation 
do not contain any provisions in this regard. 

(xii) The Madras Alyasantana Act 

A marriage may be dissolved by registered instrument of 
dissolution or by petition to the Court if both parties are 
majors. After the expiry of six months and not later than 
one year after the serving of the copy of the petition on the 
respondent the Court shall declare the marriage dissolved. 

No suit for restitution of conjugal rights shall be enter¬ 
tained. 

(xHi) Bombay Prevention of Hindu Bigamous Marriages 
Act XXV of 19^6 

This Act was passed for the prevention of bigamy. Hindu 
includes Sikh, Jain, Buddhist, Arya and Brahma Samajists 
and converts to Hinduism as well. A bigamous marriage is 
void not only if it is contracted in Bombay but even outside, if 
one or both the parties to the marriage are domiciled in 
Bombay State. A bigamous marriage is a marriage of a per¬ 
son during the life-time of a spouse with whom a valid marri¬ 
age is subsisting on the date of such marriage. Where a 
former marriage is dissolved or declared void by Court, or is 
void according to the customs of the community to which 
either of the parties belongs (i.e. if it fails to effect a valid 
marriage between the parties), a subsequent marriage is not 
bigamous. Similarly where a spouse was not heard of for 
seven years, either party to such marriage may after inform¬ 
ing the new spouse of that fact, contract a marriage. 

The penalty for the offence of bigamy is seven years’ im¬ 
prisonment and fine. A minor, i.e. a person under 16 years 
of age is not liable. The parent or guardian permitting, pro¬ 
moting, or negligently failing to prevent such marriage is 
liable on conviction. Whoever performs, conducts or abets any 
bigamous marriage is likewise punishable. In both cases, the 
penalty is six months’ imprisonment or fine or both. The 
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offences are cognizable and triable only by a Presidency or a 
First Class Magistrate. 

(xiv) The Bombay Hindu Divorce Act XXII of 194 / 

Sets down the following grounds, on proof of any one of 
which the Court is bound to decree divorce or judicial separa¬ 
tion, at the suit of a husband or wife: 

(1) Impotency of the defendant at the time of marriage 

and continuing up to the date of suit. 

(2) Defendant has been a lunatic for not less than seven 
years before suit or that he is an idiot. 

(3) Defendant has been suffering from leprosy not con¬ 
tracted from the plaintiff for not less than seven 
years before suit. 

(4) Desertion of the plaintiff for a continuous period of 
four years. 

(5) Defendant not heard of for seven years. 

(6) Defendant being the husband has a concubine or de¬ 
fendant being the wife is the concubine of any other 
man or leads the life of a prostitute. 

A proviso takes away the right to obtain a divorce on 
grounds 1, 2, 3 and 5 if the spouses lived together for twenty 

years after attaining majority. 

A wife has an additional ground of divorce if her husband 
had married again before the Act, provided that the wife so 
married is alive at the date of the suit. 

Judicial Separation 

Either husband or wife * may sue the other for judicial 
separation on the ground that the other is suffering from 
leprosy, not contracted from the plaintiff. 

A husband may sue for judicial separation on the ground 
that his wife is a concubine of another man or is leading the 
life of a prostitute. 

A wife may sue for judicial separation on the ground that 
her husband has married again and the woman so married is 
alive at the date of the suit, or the husband has a concubine, 
or on the ground of legal cruelty. 
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The Act declares that the concubine or paramour shall 
be a necessary party in all suits unless the Court orders other¬ 
wise. Any male party so added may be made liable for all 
or any of the costs. 

Ordinarily the suit has to be instituted in a Court in whose 
jurisdiction the defendant resides, but where the defendant has 
left the Province or his whereabouts are not known the suit 
may be instituted in the Court in whose jurisdiction they last 
resided together. It is also open to the Court to grant leave 
to sue at a place where the plaintiff resides or where the spouses 
last resided together for reasons to be recorded. This Act does 
not apply to a marriage contracted under the Special Marriage 
Act. It saves any custom permitting divorce or dissolution 
of marriage. 

(xv) The Saurashtra Prevention of Bigamy Act V of 1950 

Prohibits bigamous marriages and the Saurashtra Hindu 

Divorce Act XXX of 1952 provides for a right of divorce to 
all communities among Hindus. The Acts are practically a 
copy of the respective Acts in the Bombay State. It is only 
necessary to notice an additional ground, open to either 
spouse, for divorce provided in the Saurashtra Act, viz. the 
renunciation of the world by taking to any religious order 
according to religious rites and becoming a sadhu or sadhvi 
or a sannyasi or a sannyasini. 

(xvi) Madras Hindu Bigamy Prevention and Divorce 
Act VI of 1949 

This Act prohibits bigamy and provides divorce for Hindus. 
‘Hindu’ is defined to include all persons professing the Hindu 
religion, Virashaivas, Brahmos, Arya Samajists, Buddhists, 
Jains, Sikhs and converts and reconverts to any of these persua¬ 
sions. The Act proceeds to say that a person not being a Muslim, 
Christian, Parsi, or Jew shall be presumed to be a Hindu. The 
Act applies to all Hindus domiciled in Madras, domicile being 
determined in accordance with the Succession Act Sec. 6. It 
applies also to a marriage where either party is domiciled in 
the Province of Madras. The Act saves any special Act or 
custom which warrants a dissolution of marriage. 
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The marriage of any person solemnized after the Act is 
void if any party has a spouse living, unless the former marri¬ 
age was duly dissolved either by Court or in accordance with 

custom. 

Any person who has completed 18 years of age contract¬ 
ing such marriage would be guilty of bigamy and punishable 
under Sections 494, 495 of the Indian Penal Code. In case of 
persons under that age the parent, guardian, or other person 
having charge is rendered liable to six months imprisonment 
or fine or both. A person performing, conducting, or abetting 
such marriage is also liable to a like penalty. 

Any party to a marriage who has completed 18 years of 
age may petition the Court within whose jurisdiction the marri¬ 
age was solemnized or the other party resides, for dissolution 

on any of the following grounds: 

(1) That the defendant being the husband has any other 
woman as a concubine. 

(2) The defendant being the wife is the concubine of any 
other man or is living the life of a prostitute. 

(3) Desertion of the petitioner for a continuous period of 
three years preceding the petition. 

(4) Such cruelty as to render it unsafe for the petitioner 
to live with the defendant. 

(5) Incurable lunacy, for five years preceding the petition. 

(6) Virulent and incurable form of leprosy not contract¬ 
ed from the petitioner, for five years preceding the 
petition. 

(7) Venereal disease in a communicable form, not con¬ 
tracted from the petitioner, for five years preceding 
the petition. 

(8) Impotency at the date of marriage continuing at the 
date of petition. 

(9) Conversion to another religion. 

A wife may also petition for dissolution, if she has com¬ 
pleted 18 years, on the ground that the husband has married 
again before the Act; provided the wife so married is alive on 
the date of petition. On proof of any of the above grounds the 
Court shall dissolve the marriage. 
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III. Maintenance of Separated Wives 

(i) The Indian Divorce Act IV of 1869 

Pending any suit under the Act, a wife may apply for ali¬ 
mony and the Court may grant a sum not exceeding one-fifth 
of the husband’s average net income. At the time of making 
the final decree the Court may order the husband to secure to 
the wife such sum or periodical payments for life taking into 
account her fortune, husband’s means and the conduct of the 
parties, and require the husband to execute documents secur¬ 
ing the same. Any order may at any time be varied, suspend¬ 
ed, or revived by the Court. 

Where a decree of dissolution is granted on account of 
adultery of the wife, the Court may compel the wife, if possess¬ 
ed of property, to make a settlement for the benefit of the hus- 
bajnd or children or both. The Court may also make appro¬ 
priate orders with reference to any ante-nuptial or post-nuptial 
settlements. 

(ii) The Parsi Marriage and Divorce Act III of 1936 

Pending a suit, the Court may award a sum not exceeding 
one-fifth of the husband’s net income to the wife for her sup¬ 
port and for the expenses of the suit. At the time of passing 
a decree the Court may order the husband to secure such sum 
or periodical payments for her life as may be just, or make 
monthly payments to her for her maintenance. The husband 
continues to be liable at the suit of any person supplying neces¬ 
saries to his wife during the period of any disobedience of such 
order. The order is for the period that the wife remains chaste 
and unmarried; such an order may be made even after decree 
upon application. The Court has the power to vary, modify 
or rescind such order at the instance of either party. The Court 
may direct payments to an approved trustee on behalf of the 
wife. Directions may be given by the Court in respect of any 
property jointly owned by the husband and wife. 

(Hi) The Native Converts’ Marriage Dissolution Act 
XXI of 1886 

In any suit under this Act the Court may direct the hus¬ 
band to furnish the wife with funds to prosecute or to defend 
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a suit and for her maintenance. In a suit brought by the hus¬ 
band the Court may order him to pay an allowance for the 
maintenance of the wife during the remainder of her life, which, 

however, shall cease on her remarriage. 

The Madras Nambudri Brahmin, Marumakkatayam and 
Alyasantana Acts only declare the husband’s liability to main¬ 
tain the wife during coverture, unless she refuses without just 
cause to live with the husband. 

(iv) The Hindu Married Women's Right, to Separate 

Residence and Maintenance Act XIX of 191+6 

The Court has to determine the amount to be paid to a 

wife who, under that Act, is entitled to separate residence and 

maintenance, with due regard to the social standing of the 

parties and the husband’s means. The provision is liable to be 

determined if she is unchaste, ceases to be a Hindu, or disobeys 

a decree for restitution of conjugal rights. 

(v) The Bombay Hindu Divorce Act XXII of 191+7 

The Court may on the application of the wife order the 
husband to pay her, pending a suit, a sum for the expenses of 
the suit and a monthly sum not exceeding one-fifth of the hus¬ 
band’s net income for her support. 

At the time of passing the decree, or after the decree, on 
application the Court may order, while the wife remains chaste 
and unmarried, a gross or monthly or periodical payment, for 
life, taking into consideration the property of the wife and of 
the husband and the conduct of the parties. The Court may 
at any time vary, modify, or rescind such order. The money 
may be made payable to the wife herself or to any approved 
trustee. The decree may also give directions with respect to 
property presented at or about the time of marriage belonging 
jointly to the spouses. 

(vi) The Saurashtra Divorce Act of 1952 

The Court may order the husband to pay to the wife not 
possessed of an independent income, a sum for the expenses 
of the suit and a monthly allowance not exceeding one-fifth of 
his income for her maintenance. At the time of passing the 
decree or subsequently on application the Court may order the 
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husband to secure to the wife a gross sum, or monthly or 
periodical payments for her maintenance during the period 
she remains chaste and unmarried, by a charge on his property 
if necessary. The property of the wife and the husband and 
the conduct of the parties shall be considered. Any order may 
be varied, modified, or rescinded. The amount may be made 
payable to an approved trustee on behalf of the wife. The de¬ 
cree may also contain directions with respect to property pre¬ 
sented at or about the time of marriage and belonging jointly 
to the spouses. 

(vii) Madras Hindu Bigamy Prevention and Divorce 
Act VI of 1949 . J . . 

On the application of the wife who has no independent 
means the Court may order the husband to pay a sum for the 
expenses of the suit and a monthly allowance for her main¬ 
tenance. At the time of dissolution also the Court may order 
suitable provision for the maintenance of the wife until her re¬ 
marriage and give directions regarding the disposal of 
property presented at or about the time of marriage and be¬ 
longing jointly to them. The order for maintenance may, 
however, not be made where the dissolution is grounded on 
desertion, cruelty, or conversion on the part of the wife. 

It has already been noticed that under the several acts 
governing certain communities of Malabar and Travancore- 
Cochin where the parties resort to Court to obtain an order of 
dissolution of marriage, the Court can determine the reason¬ 
able compensation payable by the husband to the wife. 

IV. Custody and Maintenance of Children 

(i) On Remarriage of a Hindu Widow 

Under the Hindu Widows’ Remarriage Act of 1856, there is 
no forfeiture of the widow’s right of guardianship of her minor 
children by reason of her remarriage. Any testamentary 
arrangement by the deceased husband prevails including the 
appointment of the widow herself as guardian. It is open to 
parents, grandparents, or other male relatives of the deceased 
husband to move the Court for the appointment of a guardian 
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for the minor children of her former marriage. Where the 
children have no property of their own, any appointment mus 
have been consented to by the mother (the widow remarrying). 
The proposed guardian has to give security for the support an 
proper education of the children during their minority. 

The Travancore and Mysore Acts contain provisions to the 

same effect. 

The Hyderabad Act is silent on the matter. 


(ii) On Divorce or Dissolution of Marriage 

In all suits under the Indian Divorce Act IV of 1869, whe¬ 
ther for judicial separation, dissolution, or nullity, the Court 
may provide for the custody, maintenance and education of the 
minor children (under 18 years of age) of the marriage by ap¬ 
propriate interim orders or provisions in the decree- In the 
case of native fathers the term ‘minor children’ means boys 
under 16 years of age and married girls under 13 years of age. 
The Court may also direct proceedings to be taken for placing 
such children under the protection of the Court. Even after 
decree the Court may, from time to time, on application make 
such orders as may have to be made in the suit. 

Under the Parsi Marriage and Divorce Act III of 1936, 
the Court, with respect to children under the age of 16 
years, may make interim orders and provide in the final decree 
for their custody, maintenance and education. After the de¬ 
cree also, on application the Court may make, revoke, suspend, 
or vary any order. Where a marriage is dissolved on account 
of adultery of the wife, and the wife is possessed of property, 
the Court may order that half the property may be settled for 
the benefit of the children. 

The Hindu Married Women’s Right to Separate Residence 


Act is silent on the matter. 

Under the Bombay and the Saurashtra Hindu Divorce Acts, 
the Court may pass interim orders pending suit and make pro¬ 
vision in the final decree with respect to the custody, mainte¬ 
nance and education of minor children of the marriage in 
question. Similar orders may be made even after decree on 
application in that behalf. The Court has the power to make, 
revoke, suspend, or vary any order from time to time. 

The Madras Hindu Divorce Act enables the Court to make 
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orders for the custody, guardianship, maintenance and educa¬ 
tion of minor children of the marriage. 

The Madras Marumakkatayam and Alyasantana Acts and 
the Cochin Marumakkatayam Act, the Cochin Makkatayam 
Thiyya Act, the Travancore Krishnavaka Marumakkathayi 
Act, the Cochin Nayar Act, the Travancore Nayar Regulation 
and the Cochin Thiyya Regulation, declare that where the 
father is dead or the marriage is dissolved, the mother is the 
guardian both of person and property of her minor children. 

All the Acts governing the communities of Malabar and 
Travancore-Cochin declare that the father is the guardian of 
all his minor children, except married daughters who are under 
the guardianship of their husbands and he is liable to maintain 
them. The husband is the legal guardian of his minor wife. 
He is also liable to maintain his wife except where she refuses 
to live with him without just cause. These rights against the 
husband or the father are in addition and without prejudice to 
any rights they may have in their own Tarwad. These Acts 
also state the order of preference for guardianship of minor 
children and it is significant to note that in all cases the mother 
comes next after the father. 

V. The Special Marriage Act No. 43 of 1954 

Commencement and Application 

This Act which came into force on 1st January 1955 re¬ 
peals the Special Marriage Act III of 1872. The Act of 1872 
was meant to provide a form of marriage for those who did not 
wish to conform to the existing forms of marriage. Persons wish 
ing to marry under it had to make a negative declaration that 
they do not profess the Christian, Mohammedan, Hindu, Parsi, 
Buddhist, Sikh, or Jain religion. When in 1923 the Act was 
amended to permit inter-marriage between persons professing 
the Hindu, Buddhist, Sikh, and Jain religions each of the parties 
was required to make an affirmative declaration that they pro- 
fress one or other of these religions. Under the former Act the 
Divorce Act had to be invoked to obtain a decree of nullity or 
dissolution of marriage. The grounds for such relief and the 
procedure for obtaining it are now provided in this Act. 
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It applies to the whole of India, except Jammu and Kashmir 
and to all citizens domiciled in India who may be for the time 
being outside India. 

Conditions for Marriage 

A marriage between any two persons may be solemnized, 
provided that: 

(1) Neither party has a husband or wife living; 

(2) Neither party is an idiot or a lunatic; 

(3) The bridegroom must have completed the age of 21 
years and the bride the age of 18 years; 

(4) The parties are not within the degrees of prohibited 
relationship (enumerated in part I of the first schedule 
of the Act); 

(5) Where the marriage is solemnized outside the terri¬ 
tories to which this Act extends, both parties are 
citizens of and domiciled in India. 

Notice and Objection 

A marriage is solemnized by a Marriage Officer appointed 
under this Act. The parties should notify him and one of them 
must have resided for 30 days in his District. 30 days must 
have elapsed after notice before a marriage may be solemniz¬ 
ed. During that period any person may lodge an objection to 
the marriage which must be decided by the Marriage Officer 
before solemnizing the marriage. The decision of that Officer is 
open to appeal to the District Court whose decision is final. 

If an objection is made from outside the territories to which 
this Act extends the Marriage Officer, if he thinks fit, shall 
transmit the record with his own opinion to the Central Gov¬ 
ernment for its dicision. The remedy against frivolous objection 
is provided by empowering the Marriage Officer to fine the 
objector in a sum of Rs. 1,000 which amount may be paid to 
the parties. 

If the marriage is not solemnized within three months 
from date of the notice, a fresh notice is necessary. 


Marriage Certificate 

The marriage shall not be complete unless each party says 
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to the other in the presence of the Marriage Officer and three 
witnesses: 

“I take thee to be my lawful wife (or husband).” 

Upon solemnization, the Marriage Officer shall enter a 
certificate of the marriage in the Marriage Certificate Book. 
The certificate shall be signed by the parties to the marriage 
and by the three witnesses. The marriage may be solemnized 
at the office of the Marriage Officer or at such other place as 
the parties may desire. 

Registration of other Marriages 

Marriages performed in other forms before or after the 
commencement of the Act may be registered under this Act if 
the following conditions are satisfied at the date of registra¬ 
tion: 

(1) A ceremony of marriage had been performed between 
the parties and they have been living together as 
husband and wife; 

(2) Neither party has more than one spouse living; 

(3) Neither party is an idiot or a lunatic; 

(4) The parties have completed the age of 21 years; 

(5) The parties are not within the degrees of prohibited 
relationship. 

Provided that in the case of a marriage celebrated 
before the commencement of this Act this condition 
shall be subject to any law, custom, or usage appli¬ 
cable to the parties. 

(6) The parties have been residing within the district of 
the Marriage Officer for a period of not less than 30 
days. 

The names of all children born after the ceremony of the 
marriage shall also be entered in the Marriage Certificate Book 
and they shall be deemed to be legitimate. 

The parties and the three witnesses shall sign in the Marri¬ 
age Certificate Book. The order of a Marriage Officer refusing 
to register a marriage is appealable, within 30 days, to the Dis¬ 
trict Court whose decision is final. 

Consequences of Marriage 

A marriage under this Act effects the severance of the 
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person marrying from any undivided joint Hindu family to 
which he belongs. For this purpose, ‘Hindu’ includes Bud¬ 
dhist, Sikh, and Jain. The Caste Disabilities Removal Act 
saves him from any forfeiture of property or rights. The 
Indian Succession Act, 1925 governs succession to the property 
of persons marrying under this Act. 

Void Marriage 

Violation of any condition prescribed by the Act renders 
a marriage void and a declaration of nullity may be obtained. 
A decree of nullity may be obtained also on the ground that 
the respondent was impotent at the time of marriage and conti¬ 
nued to be so to date of suit. 

Voidable Marriage 

A marriage may be annulled by a decree of nullity on one 

or more of the following grounds: 

(1) If the marriage has not been consummated owing to 

the wilful refusal of the respondent. 

(2) If the respondent was at the time of the marriage 
pregnant by some person other than the petitioner, 
provided that (i) the petitioner was at the time of the 
marriage ignorant of the facts alleged, (ii) proceed¬ 
ings were instituted within a year of the date of the 
marriage, and (iii) marital intercourse with the con¬ 
sent of the petitioner had not taken place since the 
discovery by the petitioner of the existence of this 
ground for a decree. 

(3) If the consent of either party was obtained by coer¬ 
cion or fraud, provided that the proceeding is institut¬ 
ed within one year of the discovery of the ground and 
the petitioner has not with his or her free consent 
lived with the other party after such discovery. 

Judicial Separation 

A petition for judicial separation lies on any ground on 
which a divorce may be obtained and thereby the petitioner is 
excused from the obligation of co-habitation with the respon¬ 
dent. The Court may rescind any decree for judicial separa¬ 
tion if it considers it just and reasonable to do so. 
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Grounds for Divorce 

Either party may obtain a divorce on any one of the follow¬ 
ing grounds: 

(1) That the respondent has after the marriage commit¬ 
ted adultery. 

(2) That the respondent has deserted the petitioner with¬ 
out cause for a period of at least three years. 

(3) That the respondent is undergoing imprisonment for 
seven years or more, provided that no decree shall be 
granted unless the respondent has undergone three 
years of his imprisonment. 

(4) That the respondent has treated the petitioner with 
cruelty. 

(5) That the respondent has been of unsound mind for a 
continuous period of three years. 

(6) That the respondent has been suffering from venereal 
disease in a communicable form for three years, pro¬ 
vided that the disease has not been contracted from 
petitioner. 

(7) That the respondent has been suffering from leprosy 
for three years, the disease not having been contracted 
from petitioner. 

(8) That the respondent has not been heard of as being 
alive for seven years or more. 

(9) That the respondent has failed to resume co-habita¬ 
tion for a period of two years after the passing of a 
decree for judicial separation. 

(10) That the respondent has failed to comply with a de¬ 
cree for restitution of conjugal rights for a period of 
two years after the decree. 

The wife may sue the husband for divorce on the ground 
that he has since the solemnization of marriage been guilty of 
rape, sodomy, or bestiality. 

Divorce by Mutual Consent 

The husband and wife may obtain a divorce by mutual 
consent if they have been living separately from each other 
for one year or more. They may petition together for divorce 
on the ground that they have not been able to live together. 
One year after the petition they may jointly move for a decree 
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and the court shall pass a decree accordingly within two years of 
the petition, unless the petition is withdrawn. 

No Divorce Within Three Years of Marriage 

A petition for divorce shall not be presented within three 
years of marriage. The Court may, however, entertain a peti¬ 
tion within that period on the ground of exceptional hardship 
on the part of the petitioner or of exceptional depravity on the 

part of the respondent. 

Remarriage of Divorced Persons 

After the lapse of one year from the date of a decree of 
dissolution or the date of dismissal of an appeal therefrom, if 
any, the parties may marry again. 

Place of Suing 

The suit may be filed in the place where the marriage was 
solemnized or where the husband and wife reside or where 
they last lived together. A petition by the wife may be enter¬ 
tained in the place where she has been ordinarily residing for 
more than three years before the date of petition. 

Duty of the Court 

Where adultery is made the ground of divorce, the petition 
should aver that there is no collusion between the parties, and 
the Court must be satisfied that the petitioner has not encour¬ 
aged, connived at, or condoned the adultery; where cruelty is 
made the ground for divorce, that it has not been condoned; 
and that there has been no unnecessary or improper delay in 
instituting the proceeding; all proceedings shall be conducted 
in camera if the parties so desire or at the Court’s discretion. 
The Court shall, before passing a decree under this Act, endeav¬ 
our to bring about a re-conciliation between the parties. Where 
a divorce is sought by mutual consent, the Court must be satis¬ 
fied that there has been no force or fraud in obtaining the 
consent of either party. 

The High Court is required to make rules providing for 
impleading the adulterer as co-respondent, for awarding 
damages against a co-respondent, and to enable intervention by 
third parties in proceedings under the Act. 
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Alimony 

If the wife has no independent means the Court may order 
the husband to pay to her a reasonable sum to enable her to 
meet the expenses of the proceeding and for her maintenance. 
The Court may also order permanent alimony to be paid to the 
wife by the husband for her life or until remarriage, provided 
she remains chaste; and may further secure it by creating a 
charge on the husband’s property. 

Children 

The Court may make such interim orders from time to 
time and make such provision in the final decree as it deems 
fit for the custody, maintenance and education of minor 
children. 

Punishment 

If a person whose marriage is solemnized under this Act 
marries again during the life-time of his or her spouse, he is 
liable to be punished for bigamy under the Indian Penal Code 
and the subsequent marriage shall be void. A Marriage Officer 
who knowingly and wilfully performs a marriage without 
publishing a notice or within 30 days of the publication of the 
notice or in contravention of any other provision of this Act 
shall be punishable with imprisonment for a term which may 
extend to one year or fine up to Rs. 500 or both. Every person 
signing or attesting a false declaration or certificate would be 
guilty of an offence under Sec. 199 of the Indian Penal Code. 

Miscellaneous 

The Marriage Certificate Book shall be open to inspection 
and shall be admissible as evidence of the statements therein. 
It shall be open to any person to obtain certified extracts 
therefrom on payment of the prescribed fee. The Marriage 
Officer shall forward copies of all the entries made by him in 
the Marriage Certificate Book to the Registrar-General of 
Births, Deaths, and Marriages. 


S.L.—7 



CHAPTER V 


INTESTATE SUCCESSION 


Meaning 

Intestate succession means succession to the property of a 
person who dies without leaving a valid will. The law of in¬ 
testacy in India is contained in Part V of the Indian Succession 
Act, but it does not apply to the property of any Hindu, Moham¬ 
medan, Buddhist, Sikh, or Jain. The personal law applicable to 
these communities governs devolution of property on an in¬ 
testacy. The property of persons contracting a marriage under 
the Special Marriage Act, however, devolves according to the 
provisions of the Succession Act. 

There are also a number of State Acts governing intestate 
succession among certain matriarchal communities of South 
India. 

(i) Indian Succession Act XXXIX of 1925 

(A) General: For the purpose of succession, there is no 

distinction between those related through the father and those 
related through the mother; between those related by full- 
blood and those related by half-blood and between those actual¬ 
ly born during the life-time of the person and those conceived 
before but born subsequent to the death of the person. A 
husband surviving his wife has in her property the same rights 
as she would have in his property, if she survives him. 

Property devolves on the widow or the widower, lineal 
descendants, and kindred. In the absence of any of these it 
escheats to the State. 

Lineal descendants may be children, sons and daughters, 
or children of children. Kindred or consanguinity is the 
relationship between persons descended from the same stock 
or a common ancestor. As between a person and his father or 
between a person and his son, it is called lineal; as between 
a person and his father’s brother, it is called collateral. 

Where a man dies leaving a widow and lineal descendants 
the widow takes one-third of his estate and the lineal descen¬ 
dants together take the balance of his estate. 
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Where a person dies leaving a widow and kindred, i.e. 
where there are no lineal descendants, the widow and the 
kindred take the estate in two halves. If a person dies leaving 
a widow only she takes the whole estate. 

Leaving out the widow’s share, i.e. one-third due to her, 
children take the balance equally among themselves. If there 
are no children, the grandchildren take in the same manner. 
A predeceased child or grandchild is ignored if he died with¬ 
out leaving children, but if he died leaving children they take 
the share which might have been taken by him. 

Where there are no lineal descendants, the property (the 
balance after leaving out the widow’s share) is taken by the 
father. If there is no father, the mother, brothers and sisters 
succeed to the property in equal shares, the children of any 
deceased brother or sister taking equally as among themselves 
the share which might have been taken by their parent. In 
the absence of the father, brother, or sister, the mother takes 
the whole. In the absence of father and mother, brothers 
and sisters take in equal shares. In the absence of these the 
kindred take, the nearer excluding the more remote in degree. 

(B) For the Parsis: There is no distinction between those 
who were born in the life-time of the deceased and those con¬ 
ceived before but born subsequent to the death of the deceased. 
A lineal defendant who died in the life-time of the person may 
be ignored unless he has left a widow or widower or lineal 
descendant or the widow of a lineal descendant. Any widow 
who has remarried in the life-time of the deceased is also 
ignored- 

On the death of a male Parsi, the property is divided 
among his widow and children. The widow and each son gets 
double the share of each daughter. Where he leaves his 
parents also, the father gets a share equal to half the share of 
a son and the mother gets a share equal to half the share of a 
daughter. 

On the death of a female Parsi, her widower and children 
take the property in equal shares. 

The children of deceased children also qualify for a share. 
If the deceased child was a son, his widow and children 
take his share as if it were his property. In the absence of 
children the widow gets her share (see below) and the balance 
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reverts to the estate and devolves as part of the intestate s 
property. If the deceased child was a daughter, her children 
take her share equally among themselves. This process goes 
on whatever the number of intermediate deaths. 

When there is no lineal descendant, the widow or widower 
takes half the property; this share is reduced to a third where 
there is also the widow or widower of a predeceased lineal 
descendant. In the absence of the widower a widow of a 
lineal descendant takes one-third; if there are more than one 
such widow they together take two-thirds. The residue is 
taken by the parents; in the absence of parents by brothers and 
sisters; next, paternal grandfather and paternal grandmother 
and so on. It is so taken that each male heir takes double 
the share of each female heir. (For further devolution see 
detailed list appended in Schedule II to the Succession Act.) 

(ii) The Madras Nambudri Brahmins Act XXI of 1933 

It applies to Nambudri Brahmins and certain other com¬ 
munities in the Malabar District of the Madras State. 

The self-acquired or separate property of a Nambudri 
male dying intestate devolves on his widow, sons and un¬ 
married daughters and they share it equally among them¬ 
selves. The children of a pre-deceased son, not being married 
females, take together the share which their father would have 
taken, if he were alive on the date of death of the intestate. In 
the absence of these it is taken by the father, mother, brothers 
and sisters. The property of an unmarried Nambudri female de¬ 
volves on her parents and in the absence of parents on her 
brothers and sisters in equal shares. The property of a married 
Nambudri female devolves on her sons and daughters equally; 
children of deceased son, sons of deceased daughters, husband, 
father, mother, brothers and sisters take in that order in the 
absence of her own children. 

(Hi) Cochin'Nambudri Act XVII of 111J+ M.E. (1939) 

This Act also contains the same rules as the Madras Nam¬ 
budri Brahmins Act subject to these differences—(i) each of the 
widows where there are more than one is entitled to a share 
along with the children; and (ii) married daughters rank for 
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succession next after the father and mother and before the 
brothers and sisters in the case of succession to a male. 

(iv) Travancore Nayar Regulation II of 1100 M.E. (1925) 

On the death of a Nayar male the property is taken in 
equal shares by his children, including children of deceased 
children if any, his widow and his mother. Children of diseas¬ 
ed children together take the share which might have been 
taken by their parent; if there are more than one widow all 
the widows together take one share. In the absence of child¬ 
ren or lineal descendants the widow and the mother take half 
and half. In the absence of the widow also the mother takes 
the whole. In the absence of the mother her half goes to her 
Thavazhi (children and descendants in the female line). If 
there is no member of the mother’s Thavazhi, the whole is 
taken by the widow. 

On the death of a Nayar female her property devolves on 
her children and lineal descendants in equal shares, the descen¬ 
dants of a deceased child together taking the share of their 
parent. In the absence of children or lineal descendants the 
property devolves on her mother’s Thavazhi. If there is no 
member of the mother’s Thavazhi half the property goes to 
her husband and the other half to the grandmother’s Thavazhi, 
in the absence of the one the other taking the whole. This 
Regulation applies to non-Nayar males marrying Nayar 
females also. It is, therefore, provided that in cases 
where the intestate has also left heirs according to his personal 
law half the property is taken by his personal law heirs and 
devolves according to the rules applicable to them. In the 
absence of such heirs the whole is taken by his heirs under 
this Regulation under the rules above mentioned. 

(v) Cochin Nayar Act XXIX of 1113 M.E. (1938) 

Devolution of the property of a Nayar male dying inte¬ 
state proceeds on the same lines as the Travancore Nayar 
Regulation with this difference that succession is confined to 
lineal descendants in the female line. 

The property of a Nambudri female dying intestate 
devolves on her children and lineal descendants in the female 
line only. In the absence of children or lineal descendants. 
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the husband comes in for a share along with the mother’s 
Thavazhi and takes half the property and in the absence of 
mother’s Thavazhi, the whole. This again is different from 
the Travancore Nayar Regulation under which a husband 
comes for any share only in the absence of any member of the 
mother’s Thavazhi. 

As under the Travancore Regulation, under this Act also, 
half the property of a non-Nayar male marrying a Nayar 
female devolves on the heirs according to personal law, if any. 

(vi) Travancore Kshatriya Regulation VII of 1108 M.E. 
(1932) 

Here again the widow, mother, children including lineal 
descendants of deceased children take the property of a Ksha¬ 
triya male dying intestate, in equal shares. In the absence of 
children or lineal descendants, the widow and mother or 
mother’s Thavazhi take half and half. In the absence of the 
widow the mother takes the whole. And in the absence of 
the mother’s Thavazhi, the widow takes the whole. 

On the death of a Kshatriya female, the husband, the 
mother, and children including lineal descendants take the pro¬ 
perty in equal shares according to the same rules as above. In 
the absence of the mother, husband and lineal descendants 
take the whole; but in the absence of children or lineal descen¬ 
dants mother and husband take in halves, the mother taking 
the whole in the absence of the husband. If the husband is 
the only survivor, however, he takes only a half, the other half 
devolving on the mother’s Thavazhi. 

Where a non-Kshatriya male marrying a female governed 
by this Regulation leaves heirs under the personal law as 
well, the two sets of heirs take his property in two halves. 

(vii) Travancore Malayala Brahmin Regulation III of 
1106 M.E. (1931) 

The property of a male dying intestate devolves on his 
caste-widows and children of caste-widows including lineal 
descendants in equal shares. In the absence of these heirs it 
devolves on his Illom (all members of a joint family with com¬ 
munity of property). 

. On the death of a Malayala Brahmin female the property 
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devolves on her sons and daughters including lineal descen¬ 
dants in equal share. In the absence of such the property is 
taken by the husband and in the absence of the husband it de¬ 
volves on his Illom. On the death of an unmarried Malayala 
Brahmin female, the property devolves on her parents. In 
the absence of parents it devolves on her brothers and sisters 
in equal shares and in their absence it devolves on her Illom. 

(viii) Cochin Thiyya Regulation VIII of 1107 M.E. 
(1932) 

The rules are common both to men and women. The 
husband surviving the wife has the same rights in her pro¬ 
perty as the widow has in respect of the husband’s property, 
with the only exception that the husband shall not have any 
share in the property of the widow if she dies leaving a lineal 
descendant. 

The estate devolves on the widow and lineal descendants. 
One-fourth belongs to the widow or all the widows together 
and three-fourths to lineal descendants. In the absence of 
lineal descendants the widow or all the widows together take 
one-half and the other half goes to kindred (those descending 
from a common ancestor) and in the absence of kindred the 
whole property goes to the widow or widows. 

The portion belonging to the lineal descendants is to be 
divided equally among all the children, children of predeceas¬ 
ed children together taking the share that would have been 
taken by their parent. 

In the absence of lineal descendants the mother takes the 
property. In the absence of the mother also, the father and 
all brothers and sisters take in equal shares, descendants of a 
deceased brother or sister taking the share their parent might 
have taken. The father takes the whole of such property in 
the absence of any brother, sister, or lineal descendant of a 
deceased brother or sister. 

(ix) The Madras Marumakkathayam Act XXII of 1933; 

(x) The Madras Alyasantana Act IX of 19/^5 

These Acts apply not only to persons governed by the 
Marumakkathayam or Alyasantana law but also to persons 
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who marry women governed by that law. In these systems 

descent is traced in the female line. 

When a male dies, his separate or self-acquired property 

devolves on his children, lineal descendants in the female line 
(children of deceased daughters), mother and widow' together. 
The widow or the widows together, the mother and the child¬ 
ren take in equal shares. The children of a deceased daughter 
together take the share which their mother would have taken 
if alive. It may be noted that the descendants of a pre¬ 
deceased son are not entitled to any share. In the absence of 
the mother or widow the whole property goes to the children. 
In the absence of children the mother and widow take half and 
half. In the absence of the widow the whole property goes to 
the mother. In the absence of the mother half the property 
goes to the widow and the other half devolves on the mother’s 
Thavazhi. In the absence of the Thavazhi the whole goes to 
the widow and in the absence of the widow the whole goes to 
the Thavazhi. 

The property of a female devolves on her children and 
descendants in the female line (children of deceased 
daughters). In the absence of the children the property de¬ 
volves on her mother’s Thavazhi. In the absence of the 
mother’s Thavazhi half the property goes to her husband and 
the other half to the Thavazhi of her maternal grandmother. 
In the absence of the husband the whole goes to the maternal- 
grandmother’s Thavazhi. And in the absence of the maternal 
grandmother’s Thavazhi the whole goes to the husband. 

The Act also governs a male who marries a Marumakka- 
thyam female though he himself may not be subject to the 
Marumakkathyam law. The Act provides that half the pro¬ 
perty goes to his widow or widows and children and lineal 
descendants in the female line and the other half goes to his 
heirs according to his personal law. In the absence of such 
heirs the whole property devolves on his widow and children. 

(xi) The Cochin Marumakkathayis Act XXXIII of 1113 
M.E. (1938) 

This Act governs all Marumakkathayis and also all non- 
Marumakkathayis who may have marital relations with Maru¬ 
makkathayis. 
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Where a Marumakkathayi male has undivided Maru- 
makathayam heirs or where a non-Marumakkathayi male 
governed by this Act has undivided heirs according to his 
personal law, only one-half of the property devolves on his 
Marumakkathayi widow and children, the other half being 
tdken by the undivided Marumakkathayam or personal law 
heirs as the case may be. The widow and children share it 
equally among themselves. 

On the death of a female the property devolves on her 
own Thavazhi. In the absence of children half the property 
devolves on her husband and the other half on her collateral 
heirs. In the absence of the one, the other takes the whole. 

(xii) The Cochin Makkathayam Thiyya Act XVII of 
1115 M.E. (1940) 

The rules under this Act are common to both males and 
females. The husband surviving the wife has the same rights 
in respect of her property as the widow has in respect of the 
husband’s property. The Act also states that illegitimate 
children and their lineal descendants are entitled to inherit 
the property of their mother as if they were legitimate. 

The property devolves on the widow and children. The 
widow takes a share equal to that of a son and in the absence 
of a son she shares it equally with the daughter- As between 
sons and daughters, the daughter gets a share equal to half the 
share of a son, if the intestate is a male and all the children 
take equally if the intestate is a female. The lineal descen¬ 
dants of a deceased child take the share of their parent. 

Where there are no children or lineal descendants the 
widow takes one-half and the other half is taken by the father, 
mother or paternal grandfather or any lineal descendants of 
the father or paternal grandfather. In the absence of such 
kindred the whole is taken by the widow. The father and 
mother share equally as between them and if only one of them 
survives he or she takes the whole. 

( 2 'Hi) The Travancore Krishnavaka Marumakkathayi 
Act VII of 1115 M.E. (1939) 

Here too the Act applies to non-Krishnavaka Marumak¬ 
kathayi males marrying females governed by this Act. Hence 
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there is a provision that if the deceased left heirs according 
to his personal law, half the property goes to such heirs and 
the other half only to the widow and children of the Krish 

vaka Marumakkathayi marriage. 

On the death of a male, the property devolves on his 

widow, mother and children and lineal descendants of deceas¬ 
ed children. They take the estate in equal shares In th 
absence of children, the widow and the mother take it in two 
halves, the mother taking the whole in the absence of the 
widow The mother’s half next goes to her Thavazhi and if 
there is no member of the Thavazhi alive, the widow takes the 
whole. In the absence of the widow the mother’s Thavazhi 
takes the whole. Next the property is taken by the father 
and the grandmothers’ Thavazhi in two halves, the one taking 

the whole in the absence of the other. 

On the death of a female, her property is taken by her 

sons and daughters including descendants of deceased children 
in equal shares. In the absence of children or lineal decen- 
dants, the property goes to the mother’s Thavazhi and if there 
is no member of the mother’s Thavazhi alive, half the pro¬ 
perty goes to the husband and the other half to the grand¬ 
mother’s Thavazhi, in the absence of the one, the other taking 

the whole. 


Hindu Succession Act No. 30 of 1956 


The law of intestate succession in India was hitherto sup¬ 
posed to be contained in the Indian Succession Act. That Act, 
however, did not apply to Hindus, Mohammedans, Jains, Sikhs 
and Buddhists who constitute over 97 per cent of the country’s 
population (1951 census). In one sense it was true. The com¬ 
munities specified above had each its own rules of succession 
under the personal law of each which was applied by Courts 
when disputes were brought before them. These rules varied 
from community to community and from locality to locality; 
current practices were in many cases at variance with the rules 
found in ancient texts. The Courts were required to recognise 
custom as well. Customs varied from community to commu¬ 
nity, locality to locality and family to family. All this has 
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created not a little uncertainty and diversity and all previous 
attempts at codification failed. 

This is a bold attempt to bring under a single Act though 
not under identical rules, the Hindus, the Buddhists, the Jains 
and the Sikhs and also certain communities of South India 
following the matriarchal system and governed by the Maru- 
makkattayam, Nambudri and Alyasantana rules, partly statu¬ 
tory and partly customary. It resolves the law of intestate suc¬ 
cession in these communities into a few well defined rules. It 
purports to determine the heir on the secular tests of consangui¬ 
nity and affinity and without any discrimination on the ground 
of sex—a feature, which persisted till now though out of tune 
with modern social trends and opposed to the principles accepted 
by our Constitution. Both the Dayabhaga and Mitakshara sys¬ 
tems in force in the country with a few exceptions excluded 
women from any right to a share in property. They imposed 
severe limitations on their power to hold, alienate or transmit 
property even where they were allowed to inherit. Invariably 
woman held all property only for life and without a power of 
alienation. On her death her interest devolved on the heir to the 
last male owner. The systems have come to be regarded as 
primitive. This Act dispenses with all such restrictions and 
limitations and invests all property possessed by a female 
Hindu, however acquired, with full and absolute ownership. 
The Act also declares that any Hindu may dispose of his pro¬ 
perty by will. A male Hindu may now dispose of his interest in 
any coparcenary or other joint family property by will. This 
power is subject only to the rights of maintenance of any heir 
specified in the schedule as eligible to succeed on an intestacy. 

This Act came into force on the 17th June 1956. It over¬ 
rides any other text rule or interpretation of Hindu law or any 
custom or usage or other law which may be inconsistent with 
it in matters covered by it. It repeals the Hindu Inheritance 
Amendment Act II of 1929 and the Hindu Women’s Right to 
Property Act XVIII of 1937. 

The property of a male Hindu dying intestate after the 
commencement of. the Act devolves in accordance with its 
provisions. 
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The interest of the intestate in a Mitakshara coparcenary, 
or in the property of a tarxvad or tavazhi or illom under the 
Marumakkattayam or Nambudri law, or the interest in the pro¬ 
perty of a Kutumba or Kavaru under the Alyasantana law or 
the interest in sthanam property shall each devolve according to 
the provisions of this Act whether such interest has been sepa¬ 
rated and allotted to the intestate during his lifetime or not. 

The share of a Mitakshara coparcener in joint family pro¬ 
perty will continue to devolve by survivorship unless the intes¬ 
tate has left him surviving a female heir or a male heir claiming 
through a female relative specified in class I. A person who 
has separated himself from the coparcenary during the life-time 
of the intestate shall however not be entitled to claim a share 
in the interest of the intestate. 

The heirs specified in class I take simultaneously and to 
the exclusion of all other heirs. The heirs specified in class II 
are divided into 9 groups and entered in an order of preference 
so that the heirs in a higher entry exclude the heirs in the 
next lower entry. Failing heirs in class I and class II, the pro¬ 
perty devolves on the agnates and in the absence of agnates 
upon the cognates of the deceased, the order being determined 
by nearness of kinship. 

The son, daughter, widow and mother; son, daughter and 
widow of a pre-deceased son; son and daughter of pre-deceased 
daughter; son, daughter and widow of a pre-deceased son of a 
pre-deceased son are all placed in class I. The widow or all the 
widows together, surviving sons and daughters and the 
mother each take an equal share. The children of a pre-deceased 
son or daughter together take the share of their parent, equally 
among themselves, provided that the widow or all the widows 
together of a pre-deceased son take a share equal to that of a 
son or daughter. The branch of a pre-deceased son of a pre¬ 
deceased son will take the share of the pre-deceased son in the 
same manner. 

The heirs specified in any one entry of class II take simul¬ 
taneously and in equal shares. 


In its application to persons heretofore governed by Maru- 
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makkattayam and Alysantana systems there is no preference 
of agnates over cognates. The order of succession follows 
nearness of kinship determined according to rules laid down. 


The property of a Hindu female dying intestate after the 
commencement of this Act devolves on: 

(a) sons and daughters, including children of a pre-deceas¬ 
ed son or daughter, and the husband; 

(b) heirs of the husband; 

(c) mother and father; 

(d) heirs of the father; and 

(e) heirs of the mother. 

Property inherited by a female Hindu from her own father and 
mother shall devolve in the absence of children (including 
children of a deceased child) on the heirs of the father; pro¬ 
perty inherited by a female Hindu from her husband or father- 
in-law shall devolve in the absence of children (including child¬ 
ren of a deceased child) on the heirs of the husband. The heirs 
specified in any one entry take together and to the exclusion of 
the heirs specified in the succeeding entry, and in equal shares. 
The children of a pre-deceased son or daughter together take 
the share of their parent, in equal shares as among themselves. 
Where the property of a female Hindu devolves on the heirs 
of the husband, father or mother, for the purpose of its further 
devolution it is deemed to be the property of the husband, 
father or mother as the case may be, of which such husband, 
father or mother had died intestate immediately after the in¬ 
testate’s death. 

In its application to those heretofore governed by Maru- 
makkattayam and Alyasantana law the property of a female 
Hindu devolves upon: 

(a) sons and daughters, including children of a pre-de¬ 
ceased son or daughter, and mother; 

(b) father and the husband; 

(c) heirs of the mother; 

(d) heirs of the father; and 

(e) heirs of the husband. 
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When an heir in class I who succeeds to an interest 
nroDerty or in any business, proposes to transfer such in 
the other he.rs spec.fied in that class shall have the prefere - 
tial right to acquire the interest proposed to be t,a " s£ ^"' 
The consideration for the transfer will be dcterm.ned by Court 
and among competing claimants he who offers the highest consi- 
deration for the transfer shall be preferred. 

No female heir specified in class I succeeding to an inter- 
est in the family dwelling house may claim a partition of the 
dwelling house until a partition takes place at the instance of 
the male heirs. She shall only be entitled to a right of residence 
therein. Where such female heir is a daughter she shall be 
entitled to a right of residence, only if she is unmarried or has 
been deserted by or has separated from her husband or is a 

widow. 



CHAPTER VI 


SPECIAL STATUTORY PROVISIONS FOR WOMEN 

(i) The Married Women s Property Act III of 1874 

This Act is in force in all India except Part B States. It 
applies to certain married women, not being Hindu, Moham¬ 
medan, Buddhist, Sikh, or Jain.' 1 It declares that the wages and 
earnings of any married woman and any property acquired by 
her through the employment of her arts or skill and all savings 
and investments thereof shall be her separate property, if ex¬ 
pressed to be on her own behalf. It further declares that a 
married woman may maintain a suit in her own name in res¬ 
pect of her own property. A husband shall not be liable for 
his wife’s ante-nuptial debts. Any deposits standing to the 
credit of any woman in any Government Saving Bank may be 
paid to her and her receipt will be a sufficient discharge. 

Any Policy of insurance taken by any married man on 
his own life expressed on the face of it to be for the benefit of 
his wife or his wife and children shall enure to and be deem¬ 
ed to be a trust for the benefit of his wife and children and 
shall not, so long as any object of the trust remains, be sub¬ 
ject to the control of the husband or his creditors or form part 
of his estate. This provision has been applied to Hindus, 
Mohammedans, Sikhs and Jains also from 1st April 1923, in all 
Part A and Part C States. It had been so applied in the Madras 
State from 31st December 1913. 

(ii) The Powers of Attorney Act VII of 1882 

A married woman whether a minor or not may appoint 
an attorney on her behalf for doing any act or executing any 
non-testamentary instrument on her behalf, as if she were un¬ 
married and of full age. 

(Hi) The Legal Practitioners (Women) Amendment Act 
XXIII of 1923 

It extends to the whole of India except Part B States. It 

* Under the English Common Law rule a woman’s property became her 
husband’s on her marriage. The Indian Succession Act, 1865 abrogated 
this rule with respect to marriages contracted on or after 1-1-1866. This 
Act effects a similar result with respect to marriages prior to that date. 
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enacts that no woman shall be disqualified from being admit¬ 
ted as a legal practitioner by reason only of her sex. 

(iv) Indian Succession Act XXIX of 1929 

No person by marriage acquires any interest in the pro¬ 
perty of the person married nor does he or she for that reason 
become incapable of doing anything in respect of his or her 
own property. This Section does not apply to any marriage one 
or both of the parties to which professed at the time of the 
marriage the Hindu, Mohammedan, Buddhist, Sikh, or Jain re¬ 
ligion. In the case of a person whose domicile is not in India 
marrying a person domiciled in India, neither party acquires 
by marriage any right in respect of any property of the other, 
not comprised in a settlement made previous to the marriage, 
which he or she could not acquire if both had been domiciled in 
India. The property of a minor may be settled in contempla¬ 
tion of marriage if the settlement is made with the approbation 
of the minor's father, or of the High Court if the minor’s father 
is dead. This provision shall not apply to any Hindu, Moham¬ 
medan, Buddhist, Sikh or Jain. 

Domicile 

The domicile of all legitimate and posthumous children 
is that of their father at the time of his death, wherever the 
child may have been born. The domicile of an illegitimate 
child is the domicile of his mother. The domicile of origin 
prevails until a new domicile has been acquired. A man 
acquires a new domicile by taking his fixed habitation in a 
country other than that of his domicile of origin. The domicile 
of a minor follows the domicile of the parent. If the minor 
is married or holds any office or employment or has set up any 
business, his domicile does not change by the parent changing 
his domicile thereafter. By marriage a woman acquires the 
domicile of her husband and follows the domicile of the hus¬ 
band during the marriage. If they are separated by order of 
a Court or if the husband is undergoing transportation, the 
wife’s domicile no longer follows that of her husband. 

(v) Indian Penal Code V of 1860 

Section 354: Assault or use of criminal force to any 
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woman intending to outrage her modesty is an offence punish¬ 
able with 2 years’ imprisonment or finp or both. A woman 
means a female human being of any age. 

Section- 366: Kidnapping or abducting any woman in 
order to compel her to marry any person against her will or 
to force her to illicit intercource is an offence punishable with 
10 years’ imprisonment and fine; whoever by means of crimi¬ 
nal intimidation or abuse of authority compels or induces any 
woman to go from any place in order that she may be seduced 
to illicit intercourse, incurs a like penalty. 

Section 366-A: Inducing any minor girl (under 18 years 
of age) to go from any place or to do any act in order that she 
may be forced or seduced to illicit intercourse is punishable 
with 10 years’ imprisonment and fine. 

Section 366-B: Importing any girl unde^* 21 years of age 
v/ith intent that she may be forced or seduced to illicit 
intercourse is punishable with 10 years’ imprisonment and fine. 

Sections 372 and 373: Selling and buying minors (under 
the age of 18 years) in order that they may be employed for 
prostitution, illicit intercourse, or other unlawful or immoral 
purpose at any age is punishable with imprisonment extend¬ 
ing to 10 years and fine. Buying by or selling to prostitutes or 
brothel-keepers raises a presumption that she is so disposed of 
in order that she may be used for the purpose of prostitution. 

Section 375: Rape is punishable with imprisonment for 
10 years and fine. Rape is the offence of having sexual inter¬ 
course with a woman without her consent or against her will. 
A woman below 16 years of age is not competent to consent to 
sexual intercourse. 

Section 493: If a man deceives a woman so as to make her 
believe that he is legally married to her and thus causes her 
to cohabit or have sexual intercourse with him, he is punish¬ 
able with 10 years’ imprisonment and fine. 

Section 494: Bigamy is the offence of marrying again dur- 
the life-time of a husband or wife previously married where 
such a second marriage is void on the ground that a prior mar¬ 
riage is subsisting. It is punishable with 7 years’ imprisonment 
and fine. 

No offence is committed under the Section if the former 

S.L.—8 
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marriage has been declared void by a Court. A person who 
marries again when the other spouse has been absent from hl ™ 
and has not been heard of for a period of seven years, does 
not commit this offence, if such person appraises the other who 
is marrying him or her, of the real state of affairs. 

Section 495: A person marrying again, concealing the 
fact that he or she has a spouse living, is guilty of aggravating 
the offence of bigamy and is punishable with 10 years im¬ 
prisonment and fine. 

Section 496: A person going through a ceremony ot 
marriage with a dishonest or fraudulent intention, knowing 
that no lawful marriage is contracted thereby, is guilty of an 
offence punishable with 7 years’ imprisonment and fine. 

Section 497: This Section deals with adultery. Adultery 
is defined as sexual intercourse with the wife of another man, 
without the consent or connivance of that man. The adulterer 
is punishable with imprisonment for 5 years or fine or with 
a woman is punishable with simple imprisonment for one year 

or fine or both. . 

Section 498: A person who entices away a married wo¬ 
man from her husband in order that she may have illicit inter¬ 
course with another person or conceals her or detains her with 
such intent is guilty of an offence punishable with imprison¬ 
ment for 2 years or fine or both. 

Section 509: Making any sound or gesture, uttering any 
word or exhibiting any object with the intention of insulting 
the modesty of any woman or intruding upon the privacy of 
a woman is punishable with simple imprisonment for one year 
or fine or both. 


(vi) Civil Procedure Code V of 1908 

Section 55: An officer authorized to arrest a judgment- 
debtor may not enter any room in the actual occupancy of a 
woman who according to custom does not appear in public, 
until he gives notice to her to withdraw and gives her reason¬ 
able time to do so. 

Section 56: No court shall order the arrest or detention 
in civil prison of a woman in execution of a decree for the 
payment of money. 



SPECIAL STATUTORY PROVISIONS FOR WOMEN 


115 


Section 60 (n): A right to future maintenance may not 
be attached or sold in execution of a decree. 

Section 132: Women who according to the customs and 
manners of the country ought not to be compelled to appear in 
public shall be exempt from personal appearance in Court (no 
exemption from arrest in execution of civil process on that 
account). 

Order XXI, Rule 32: A decree for restitution of conjugal 
rights may be enforced by the attachment of the property of 
the judgement-debtor; if he fails to obey the decree, the decree- 
holder may apply for the sale of the attached property. The 
Court may award to the decree-holder such compensation as it 
thinks fit out of the proceeds of such sale. The decree cannot 
be executed by detention in the civil prison. 

Order XXI, Rule 33: Where a decree for restitution of 
conjugal rights is passed against the husband, the Court may 
order that it shall be executed in the following manner: 

The Court shall fix some time within which the decree 
must be obeyed. The decree shall provide that in the event 
of disobedience, the judgement-debtor shall make to the decree- 
holder periodical payments, which may be recovered as if it 
were a decree for the payment of money. Such order may be 
made at any time after the passing of the decree; any such 
order may be varied, modified, suspended or revived, wholly 
or in part, as the Court thinks just. 

Order XXI, Rule 7: The marriage of a female plaintiff 
or defendant shall not cause a suit to abate. The suit may 
proceed to decree. Any decree against a female defendant 
may be executed against her alone. Where the husband is 
liable for the debts of his wife, the Court may permit execu¬ 
tion against the husband also; where the decree is in favour 
of a wife the Court may permit execution to issue upon the 
application of the husband where the husband is entitled in 
law to the subject matter of the decree. 

Order XXV, Rule 1(3): On the application of any defen¬ 
dant in a suit for payment of money, in which the plaintiff 
is a woman, the Court may at any stage of the suit make an 
order for security, if satisfied that the plaintiff has not suffici¬ 
ent immovable property within the Province. 
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Presidency Towns Insolvency Act HI of 1909 Section 55: 

Provincial Insolvency Act V of 1920 Section 53: 

A transfer of property made before and in consideration 

of marriage cannot be annulled in insolvency. 


(ini) Transfer of Property Act IV of 1882 

Section 6 (dd): A right to future maintenance, in what 

soever manner arising, secured or determined, cannot be trans¬ 
ferred. . , 

Section 39: Where a third person has a right to receive 

maintenance, or a provision for advancement or marriage, from 
the profits of immovable property, and such property is trans¬ 
ferred the right may be enforced against the transferee, if he 
has notice or if the transfer is gratuitous; but not against a 
transferee for consideration and without notice of the right nor 
against such property in his hands. 


(riii) Criminal Procedure Code V of 1S98 

Section 48: In making an arrest, a person acting under a 

warrant shall not break open or enter an apartment in the actual 
occupancy of a woman (not being the person to be arrested) who 
does not according to custom appear in public. He shall give 
notice to such a woman that she is at liberty to withdraw and 
shall afford her every reasonable facility for withdrawing. 

Section 52: Wherever it is necessary to cause a woman to 
be searched the search shall be made by another woman with 
strict regard to decency. 

Section 382: If a woman sentenced to death is found to be 
pregnant, the High Court shall order the postponement of its 
execution or may commute it to one of transportation for life. 

Section 393: No female shall be punishable with whipping. 

Section 448: If any person, having sufficient means, neg¬ 
lects or refuses to maintain his wife (or his legitimate or illegi¬ 
timate child unable to maintain itself) a Magistrate may by 
order require the person to make a monthly allowance for the 
maintenance of his wife or child at a monthly rate not exceed¬ 
ing Rs. 100* in the whole. The order may be enforced by the 
issue of a warrant for the amount as if it were a fine and the 
person shall be liable to imprisonment for one month in res- 

* Raised to Rs. 500 by Act 26 of 1955. 
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pect of each month’s allowance remaining unpaid. The order 
may be cancelled if the wife is proved to be living in adultery. 
The order may be varied on proof of change in the circum¬ 
stances of either party. 


CASE LAW 

In order to prevent vagrancy, this section povides a cheap and speedy 
but limited relief by compelling those who can do so. to support desserted wives 
and children who being unable to support themselves have a moral claim to 
be supported. 1 

The section was amended in 1949 consequent on the passing of the 
Hindu Married Women’s Separate Residence and Maintenance Act. The 
amendment came into force on 24th February 1949 under which, if a 
husband has contracted a marriage with another wife or keeps a mistress it 
shall be considered to be a just ground for the wife's refusal to live with him. 

It was held even before the amendment that the offer of a husband 
who has married a second wife, to take back the first wife was insincere 
and separate maintenance was granted.2 Ill-treatment 3 and attribution of 
immorality 4 - have been held to be grounds justifying an order for separate 
maintenance. Impotency of the husband is not a ground entitling a wife 
to separate maintenance, because it is said such grounds having reference 
to the comfort and safety of the wife, conjugal relations are irrelevant under 
this section.5 Normally, a child is a person under 18 years of age, 9 but 
an order may be made even in respect of a child of 17, 18 and 19 years of 
age. 7 A daughter does not, on marriage, ipso jacto lose her right of main¬ 
tenance^ The question must be determined not with reference to the age 
of the child, but with reference to ability to maintain himself or herself. 9 
Expenses of ordinary education in the case of a middle class family may 
be awarded. 19 

The words ‘in the whole’ must be understood as referring to each of 
the persons entitled to maintenance under this section and not as a maximum 
awardable irrespective of the number of persons entitled to maintenance. 11 

A Mohammedan woman loses the benefit of an order if the husband 
divorces her . 1 2 On the resumption of cohabitation the order becomes auto¬ 
matically ineffective. On a subsequent falling out the wife should apply 
afresh and cannot seek the enforcement of the old ox-der. ">3 

1 1954 Madras 714 

2 1950 Madras 357; 1949 (2) M.L.J. 820 

3 1950 Nagpur 168 

4 1950 (1) M.L.J. 75 

6 1947 Nagpur 69; I.L.R. 1947 Nagpur 979 

6 1950 (1) M.L.J. 158 

7 1950 Calcutta 465 

8 1945 Bombay 36; I.L.R. 1945 Bombay 380 

9 1953 J. & K. 16; 1951 C. 66 

19 1950 Madras 394 

1 1 1954 Bombay 546 F.B 

12 1947 (1) M.L.J. 17 

13 1947 Madras 423; 1947 (1) M.L.J. 34 
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Skction 552: A Presidency Magistrate or District Magis¬ 
trate may direct the restoration to liberty of any woman, or e 
restoration to guardianship of the husband or parent of any fe¬ 
male child under the age of 18 years in respect of whom a com¬ 
plaint on oath of abduction or unlawful detention is made to him. 

Skction 562: Any woman convicted of an offence not punish¬ 
able with death or transportation for life, and without any 
previous conviction may be released on probation of good con¬ 
duct if the Court considers it expedient that she should be 

so released. 



CHAPTER VII 


WOMEN AND EMPLOYMENT 

Statutory Provisions 

Certain provisions for the health, safety and welfare of wo¬ 
men workers in mines, factories and plantations are in force, 
under the Factories Act of 1948, the Mines Act of 1952 and the 
Plantation Labour Act of 1951. Early legislation was designed 
only to regulate the hours of work and nature of employment. 
The subsequent provision of certain welfare measures was in¬ 
spired by the Conventions and Recommendations adopted by 
the International Labour Organization and ratified by India. 

There is no restriction on the recruitment of women for 
labour. However, no married woman living with her husband 
may be permitted to proceed to Assam for employment in the 
Tea Plantations unless her husband gives his consent. 

Working Hours 

The employment of women between 7 r>. m. and 6 a. m. is 
prohibited. These hours may be relaxed by the Central Gov¬ 
ernment in the case of mines and by the State Governmnts in 
the case of factories, but not so as to permit employment bet¬ 
ween 10 p. m. and 5 a. m. This may be relaxed in respect 
of women employed in fish-curing and fish-canning factories. 
The maximum daily hours of work have been fixed at 9 and no 
woman may be permitted to work beyond that limit. Section 
46 of the Mines Act prohibits the employment of women under¬ 
ground. Under the Plantation Labour Act 1951 no woman 
worker can be employed beyond the hours 6 a. m. to 7 p. m. ex¬ 
cept with the permission of the State Government. 

Conditions of Work 

The Acts also contain provisions empowering the State 
Governments to fix the maximum loads that may be lifted by 
women, and most States have fixed such maximum loads. Sec¬ 
tion 87 of the Factories Act empowers the State Government to 
prohibit employment of women in dangerous operations. Simi¬ 
larly, Section 57-J of the Mines Act enables the Central Govern- 
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ment to prohibit employment in particular kinds of labour at¬ 
tended by danger to the life, safety, or health of women work¬ 
ers. The Factories Act prohibits the employment of women for 
pressing cotton in any part of a factory in which a cotton opener 
is at work. They can, however, be employed at the feed-end if 
it is separated from the delivery end by a wall. 

Conveniences 

The Acts require the provision of separate urinals and la¬ 
trines for the use of women. Under the Factories Act, the em¬ 
ployer has to provide seperate washing facilities for women. 
Under the Mines Act the Central Government may require the 
provision of bathing places at the pit-head for men and women 
separately. 

Creches 

The provision of creches for children below the age of 6 is 
obligatory in all factories and plantations where fifty or more 
women are employed. The Central Government may frame 
rules requiring the provision of creches in any mine. Under 
the Factories Act, the employers are further required to pro¬ 
vide half a pint of milk every day for each child under two years 
of age and refreshments to children above two years of age. 
Working mothers are entitled to additional intervals for nurs¬ 
ing their babies. 

Maternity Benefits 

Acts to prohibit the employment of women for a time after 
childbirth and to provide for the payment of maternity benefits 
to them are in force in most of the States. They deal with 
women workers in mines, factories and plantations only. 

The Mines Maternity Benefit Act XIX of 1941 is a Central 
Act in force in the whole of India except Jammu and Kashmir. 

The Maternity Benefit Acts of Assam and Travancore- 
Cochin apply both to factories and plantations. Women workers 
in West Bengal Tea Estates also are provided maternity benefits 
under a local Act. 

The Plantation Labour Act LXIX of 1951 provides mater¬ 
nity allowance for women workers, but no rules have yet been 
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framed under Section 32 of that Act and the provisions in this 
regard are not in force. 

The Assam, Bombay, Madhya Pradesh, Hyderabad, Travan- 
core-Cochin and Mysore Acts apply to all factories, where 
as the Bihar, Madras, Punjab, U. P. and Bengal Acts apply to 
non-seasonal factories only. 

The Employees State Insurance Act provides for maternity 
benefit and when it is put into force it will cover all perennial 
power-using factories and bring the benefit as well as the 
period to the highest in force in any State in India, i.e. twelve 
annas per day and twelve weeks. At present there is no unifor¬ 
mity of practice in the several States. 

In plantation labour generally the qualifying period is 150 
days’ service during the twelve months immediately preceding 
the claim. In factories the period varies from six to nine 
months. In some cases the period is counted backwards, i.e. 
from the date of delivery and in others from the date of notice 
(a month prior to the delivery) and in the latter case the women 
are deprived of a month’s leave prior to delivery. The quali- 
fying period is 150 days in Assam and Travancore-Cochin, six 
months in U.P. and Bihar, and under the Mines Maternity Bene¬ 
fit Act, 240 days in Madras; 9 months in all other States. 

The benefit is payable only for the actual days of absence 
before confinement. In all cases it ceases on the death of the 
woman. The period of leave is the shortest in Madras—three 
weeks before and four weeks after confinement; and longest in 
Hyderabad where it is six weeks before and six weeks after 
confinement. In Punjab it is thirty days before and thirty 
days after. 

The rate is 8 as. a day or average daily wages whichever 
is less in some cases or whichever is more in other cases; in 
Punjab and Hyderabad it is 12 as. a day. In mines and planta¬ 
tion labour also it is 12 as. per day. 

All Acts prohibit the employment of women during the 
four weeks following child-birth and in some cases the prohi¬ 
bition is also against the women seeking employment in any 
factory during the period. The Acts provide for the giving of 
a notice by the woman of a confinement expected within a 
month, upon which she must be permitted to stay away. In 
some States the woman is also required to undertake not to 
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work for gain during the period and the penalty for a breach 
of such undertaking is in some States forfeiture only, in some 
States it is fine only, and in some States it is both. The bene¬ 
fit payable to the woman is, in the case of her death, payable 
to the care-taker of her child, or her nominee or legal repre¬ 
sentative. The Acts further provide that no woman worker shall 
be dismissed during the period of authorized absence on leave. 
Some of them go further and enable the Inspector to determine 
whether any dismissal (within three months as in Mysore, 
within five months as in Madras and Hyderabad, and within 
six months as in Bengal and under the Mines Maternity Bene¬ 
fit Act) was for sufficient cause, in order to secure such women 
against unjust deprivation of the benefits under the Act. 

The Mines Maternity Benefit Act and the Bengal Act state 
that the benefit has to be paid even in case of a still-birth. The 
U. P. Act also provides a period of three weeks’ leave with 
wages in case of miscarriage. The U. P. and Bihar Acts pro¬ 
vide for the payment of a bonus of Rs. 5 in case the woman 
was attended by a qualified midwife at child-birth, whereas 
the Mines Maternity Benefit Act provides a bonus of Rs. 3 for 
obtaining similar assistance. The U. P. and Bihar Acts also 
require the maintenance of creches, and two additional nurs¬ 
ing breaks of half an hour each (fifteen minutes in case a 
creche is provided) for mothers of children under one year of 
age. Another feature in the U. P. Act is that the woman 
worker is protected against dismissal over a longer period (two 
months before and four months after child-birth) where her 
absence is necessitated by any ill health in connection with 
child-birth, though the period for which benefit is paid is 
4 weeks only. 


CHAPTER VIII 


MOHAMMEDAN LAW 
I. Marriage 

According to Mohammedan law marriage is an uncondi¬ 
tional contract made between two persons of opposite sexes 
for mutual enjoyment, procreation and the legalization of 
children. The Mohammedan law discourages celibacy and 
recommends marriage. 

Conditions of Marriage 

Every Mahommedan who has attained puberty (the age of 
15 years) and is of sound mind may enter into a contract of 
marriage. Minors and those of unsound mind may be married 
by consent of their guardians. 

Free consent of the parties is necessary. There must be 
a proposal and acceptance at one meeting in the presence of 
two male witnesses or one male and two female witnesses. 
The consent must be stated in express words. An agent may 
be appointed to make the contract. Fraud or force vitiates 
a marriage. 

There are prohibited degrees based on consanguinity, 
affinity and fosterage. Fosterage is the act of suckling while 
under two years of age and it brings on the like prohibitions 
as if he were a child of such woman. A Mohammedan woman 
cannot have more husbands than one at the same time. Any 
infringement of this rule or the rules of prohibited degrees 
renders the marriage void. 

A woman cannot marry any person who is not a Moham¬ 
medan. The male may however, marry any Kitabia, i.e- a 
person who believes in a religion revealed through a Book (but 
not in idolatry or fire-worship), for example, a Christian or a 
Jewess. There are other prohibitions like unlawful conjunc¬ 
tion (having at one and the same time as wives, two women so 
related to each other that if either of them had been a male, a 
marriage between them would have been prohibited by con¬ 
sanguinity, affinity or fosterage), marrying during iddat (the 
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period of waiting incumbent on a woman between the dissolu¬ 
tion of one marriage and the contracting of another marriage), 
marrying a pregnant woman, etc. which render the marriage 
irregular. Valid retirement (living together without any im¬ 
pediment to marital intercourse) is generally as good as con- 

,. ,4.0^. i 

summation. UJ ^' 

Defects such as the absence of witnesses, marriage with 
a person of different religion, marrying a fifth wife, or violating 
the rule of unlawful conjunction, etc. render a marriage irregular. 


After Marriage 

Upon marriage the parties become entitled to inherit from 
each other; they become subject to the rule of prohibited de¬ 
grees. Sexual intercourse and the children born become legalized. 

The wife is bound to strict fidelity, to admit the husband 
to sexual intercourse, to observe iddat, to obey and to reside 
with the husband. 

She becomes entitled to dower, maintenance, to an apart¬ 
ment of her own and to equal treatment and an equal share of 
the husband’s society along with his other wife or wives. She 
is entitled to receive visits from her blood-relations (those 
within prohibited degrees), from her parents, and children by 
a former husband. 

The husband, in case of failure of the wife to perform her 
duties, may dissolve the marriage by pronouncing a divorce, 
may refuse to maintain her, or may sue for restitution of conju¬ 
gal rights. Where the husband fails to perform his duties, the 
wife may sue for her maintenance or for restitution of conjugal 
rights, or obtain a decree for dissolution of marriage. She 
may also refuse her society to the husband, if he is guilty of 
legal cruelty, if he fails to perform matrimonial obligations, or 
if he fails to pay her prompt dower (see next page) unless she 
had consented to the consummation of the marriage. 

Presumption of Marriage: A marriage may be presumed 
from continued cohabitation as husband and wife or from an 
acknowledgment by the man either that the woman was his 
wedded wife or that her child was his child, provided that a 
marriage between them is not unlawful. 

Muta Marriage: There is a form of marriage prevailing 
among a section of Mohammedans called Muta marriage. It 
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is a temporary marriage for a fixed period, however 
short. It may be even for a day. Along with the period, 
the dower also should be fixed. From such a marriage no 
mutual rights of inheritance follow, unless the agreement ex¬ 
pressly provides for the same. The children are legitimate and 
inherit to both parents. There is no maintenance payable to 
the wife. The marriage terminates on the expiry of the term, 
on the death of either party, or by the husband making a gift 
of the unexpired period to the wife. The wife, however, has 
to observe iddat. 


II. Dower 

The wife is entitled to get from her husband a payment 
which is called ma.hr. It is an obligation which the law imposes 
on the husband as a mark of respect to the wife. The right to 
dower and the right to conjugal intercourse spring simul¬ 
taneously. It is also considered to be a sort of protection to 
the wife against her husband whose power to exercise the right 
of divorce is almost arbitrary. 

Money or any specified thing or right of value may be the 
subject of dower. Specified dower is that which is agreed upon 
between the spouses as payable to the wife; proper dower is 
that which the Court considers payable to the wife having due 
regard to the position of her husband and father and the dower 
of other females in her father’s family. 

Prompt dower is that which is payable on demand and de¬ 
ferred dower is that which is payable on dissolution of the mar¬ 
riage or on the happening of a specified event. The parties may 
agree as to which dower or any part thereof is prompt or 
deferrerd; in the absence of such agreement, the Court may 
determine which part of it is prompt and which deferred. 

Dower ranks as an unsecured debt. The wife has a lien 
on such of those of her husband’s assets of which she might 
have obtained possession without any force or fraud. She may 
also sue to recover the dower due to her. 

III. Dissolution of Marriage , 

A marriage is dissolved by apostasy, death, or divorce. 
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Apostasy means abandonment of religious faith vows or 
principles. Upon proof of conversion no matter what its " lotlv ^’ 
the Court grants dissolution of marriage. Renunciation of 
Islam, a fact which requires no other proof than ones own 
declaration even if the motive is to obtain a divorce, opera e 

as a dissolution of the marriage. . __ .. 

After Act VIII of 1939 the conversion of a married Muslim 

woman does not automatically dissolve her marriage, but she 
is clothed with a right to obtain a decree for dissolution on cer¬ 
tain grounds mentioned in Section 2 thereof. There is some 
difference of opinion as to whether the Act is retrospective but 
the better opinion appears to be that it is not, i.e. it applies to 
conversion after the Act only. 


Divorce Without Resort to Court . ., 

1 Talaq: This is a repudiation of the marriage by the 

husband. Though considered morally detestable, it continues 
to be permitted. It gives an absolute power to the husband 
to repudiate his wife. Any husband of sound mind who has 
attained puberty may by himself or by an agent pronounce 
talaq It may be a single pronouncement followed by absti¬ 
nence during the period of iddat, or by three pronouncements 
made during three successive tuhrs (woman’s monthly periods), 
or by a single pronouncement with an intention to dissolve 
the marriage irrevocably, or by three pronouncements made in 
one sentence at the same time. The presence of the wife or 


of any witness is not necessary. 

2. Ila: Abstaining from sexual intercourse in pursuance 

of a vow for four months effects a divorce between the spouses. 

3. Zihar: If the husband likens the wife to some prohi¬ 
bited female relation the wife may require him to perform a 
penance, or she may apply to the Court to direct the husband 
either to perform the penance or to pronounce talaq. Upon his 
refusal, the Court may grant a divorce. 

4. Khula: Where the husband and wife are both of sound 
mind and above the age of puberty, they may divorce each other 
with the consent and at the instance of the wife, upon her agree¬ 
ing-to give a consideration to the husband for releasing her 
from the marriage tie. 

Mubaraat: This is a divorce by mutual agreement bet- 
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ween the husband and wife. The difference between khula and 
mubaraat seems to be that in khula, it is the wife that desires 
the divorce and it takes place at her instance, whereas in 
mubaraat it is by mutual consent and both parties desire a 
divorce. 

Talciqi-Tafweez: Under this the wife pronounces the talaq 
under a power delegated to her by her husband. The husband 
may himself pronounce talaq, notwithstanding such delegation. 

Dissolution through Court 

The Dissolution of Muslim Marriages Act VIII of 1939 now 
governs the dissolution of marriages through Court. It ap¬ 
plies to all women married under the Muslim law. Section 2 
of the Act specifies the gounds for dissolution of such marriages. 
They are: . 

(1) Whereabouts of husband are not known for four years. 
(The decree remains suspended for six months and is 
set aside if the husband appears during that period). 

(2) Neglect by husband to provide for her maintenance for 
two years. 

(3) Husband sentenced to imprisonment for seven years 
or upwards (provided the sentence has become final). 

(4) Failure of the husband to perform marital obligations 
for three years. 

(5) Impotency of the husband at the time of marriage and 
down to the date of suit (husband to be given one 
year’s time to prove that he has ceased to be impotent). 

(6) Insanity of the husband for two years. 

(7) Husband suffering from leprosy or virulent venereal 
disease. 

(8) Repudiation of marriage by the wife before attaining 
the age of 18 years and before the consummation of 
marriage, the marriage having been performed by 
father or guardian before she attained the age of 15 
years. 

(9) Cruelty on the part of the husband whether physical 
or of conduct; association with women of evil repute; 
leading a life of infamy; attempting to force her to 
lead an immoral life; disposing of her property or pre¬ 
venting her from exercising her rights over her pro- 
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perty; obstruction in the observances of her religion, 
religious profession or practice; inequitable treatment 

relatively to the other wives. 

(10) Any other ground valid in Mohammedan law. 

This Act considerably ameliorates the condition of a 
Muslim wife. It is true that even before the Act, Courts recog¬ 
nized impotency and imputation of adultery as grounds of 
divorce, and cruelty and ill treatment as good defences to a suit 
for restitution of conjugal rights. It was doubtful, however, how 
far a divorce could be obtained on those grounds. No other 
ground was available. The Act recognizes several other grounds 
as above upon which the Muslim woman may obtain a divorce. 

A Muslim married woman would also be entitled to sue 
for divorce if the husband charges her with adultery and the 
charge is found to be false. A charge may be retracted before 
the hearing of the suit. 

Effect of Divorce . 

Upon divorce the parties may marry again. They may 
marry each other again except that where the divorce was by 
a triple pronouncement of talaq, such remarriage is not permis¬ 
sible unless the woman has married another and such marriage 
has been consummated and then dissolved. The woman will be 
entitled to her dower. The mutual rights of inheritance cease; 
and the woman would be entitled to maintenance during her 
iddat. Intercourse during iddat would be illegal and children 
born of any such intercourse would be illegitimate. 

III. Parentage and Paternity 

Parentage may mean either legitimacy or paternity as 
established by proof— 

(1) that the child was conceived during the continuance 
of a marriage (valid or irregular) ; 

(2) of the birth of a child during the continuance of a 
valid marriage (subject to proof of non-access); 

(3) that the child was born within 280 days of the dis¬ 
solution of marriage, the mother remaining unmarried; 

(4) that the child or the mother has been acknowledged 
as his child or his wife. 
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It has been ruled that Section 112 of the Indian Evidence 
Act applies to Mohammedans also and to this extent the re¬ 
quirement of conception during marriage as per clause 1 above 
does not seem to be necessary, the principle of Section 112 be¬ 
ing that birth during marriage is sufficient to raise a presump¬ 
tion of legitimacy. That Section introduces into Indian law 
the English law rule of legitimacy per subsequent matrimonium. 
(by subsequent marriage). 

Acknowledgement also confers legitimacy both on the 
children and the mother, provided that the marriage is not dis¬ 
proved or impossible and the acknowledgement was specifically 
of legitimacy. It is also required that the child thus acknow¬ 
ledged does not repudiate the acknowledgement. The 
acknowledgement of legitimacy leads to the presumption of the 
validity of marriage even as the acknowledgement of the mar¬ 
riage leads to a presumption of legitimacy. An acknowledge¬ 
ment once made is irrevocable. 

• 

V. Adoption 

This mode of affiliation is forbidden by the Koran. In the 
absence of custom, adoption does not confer the status of a 
son. 

However, by custom some communities among Mohamme¬ 
dans have followed the rule of adoption. Where such custom 
prevails, adoption is recognized. It is also recognized where 
adoption is permitted by law, e.g. Section 29 of the Oudh Estate 
Act. Under the Shariat Act it is open to a Muslim to declare 
that he elects to be governed by that Act, in which case the 
custom of adoption stands abrogated. 

VI. Guardianship 

Where the Indian Majority Act does not-apply, i.e. in mat¬ 
ters of marriage, dower, divorce and adoption, majority is 
attained on completion of 15 years of age. 

Guardianship under Mohammedan law is of three kinds: 

(1) for purposes of marriage; 

(2) of person; 

(3) of property. ) 

S.L.—9 



130 


SOCIAL LEGISLATION—ITS ROLE IN SOCIAL WELFARE 

The Guardians and Wards Act VIII of 1890 applies to 
Mohammedans. On matters on which it is silent the personal 
law is invoked. It may be seen, for example, that that Act does 
not refer to guardianship for the purpose of marriage. The 
Act in Section 17 states that the Court shall be guided 
by the welfare of the minor ‘consistently with the law to which 
the minor is subject’. 

Guardianship for Marriage 

A guardian must be of sound mind and must have attained 
puberty. Guardianship is no longer lost on account of apos¬ 
tasy (see Act XXI of 1850). The male paternal relations in 
the order in which they would inherit and the mother and other 
maternal relations, and in default of them the Court may act 
as the guardian for marriage. The guardian may contract a 

marriage for a minor or a lunatic. 

A minor female given in marriage before she attains the 
age of 15 may sue to repudiate the marriage, provided the mar¬ 
riage has not been consummated and the girl has not attained 
the age of 18 years. This option is available even if the 
guardian contracting the marriage is her own father. A minor 
male may likewise repudiate the marriage, provided that the 
marriage is contracted by a guardian other than the father or 
grandfather and the marriage is not consummated or ratified 
by him. Even in the case of a marriage contracted by a father 
or grandfather, if the marriage is fraudulent or manifestly dis¬ 
advantageous, he may repudiate it. His option has to be con¬ 
firmed by a competent Court. Act VIII of 1939, while it leaves 
the position of the male minor as it was, modifies the position 
with respect to a female minor. Before the Act, a marriage 
contracted by a father or grandfather was on a higher footing 
and could be avoided only for certain well-established reasons. 
The option that is given under the Act is universal. The Act 
also extends the time, up to which repudiation may be exercised, 
to 18 years of age. 

Guardianship of Person 

Boys who are 7 years of age or below and girls 
who have not attained the age of puberty belong by right 
to the custody of the mother, mother’s mother, father’s 
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mother, sister, etc. and in default of them to the male 
paternal relations—father, nearest paternal grandfather, full- 
brother, etc. Boys above 7 years of age and unmarried girls 
after puberty belong to the custody of the paternal relations 
mentioned above. Married girls above the age of puberty are 
placed under the custody of the husband. In the case of illegi¬ 
timate children upto 7 years of age custody belongs to the 
mother; above 7 years to either parent or any other person 
according to the choice of the minor. In the absence of these 
relations, the Court may appoint a guardian. A female guardian 
forfeits her right to the custody of children if she marries a 
stranger, leads an immoral life, or stays away from her hus¬ 
band. A male guardian is not entitled to the custody of an un¬ 
married girl unless she is related to him within prohibited 
degrees. The husband is not entitled to the custody of a wife 
who has not attained puberty. Apostasy can no longer be a dis¬ 
qualification for guardianship. (Act XXI of 1850). 

Guardianship of Property 

Legal Guardians: Father, father’s father, executor, etc. 
The only guardian of the minor’s property is the father or the 
father’s father and each of them has the right to appoint a 
testamentary guardian and such an appointment would exclude 
the mother. The Court may appoint a guardian of property. 
There may be a de facto guardian. A legal guardian may sell 
or mortgage the immovable property of a minor for the benefit 
of the estate (e.g. where he can get double the value of the pro¬ 
perty), for the necessities of the minor, for discharging debts 
or for paying legacies, or where the property has fallen into 
decay. He may sell or pledge movable property. He may 
carry on any business. A guardian appointed by Court is sub¬ 
ject to the restrictions of the Guardians and Wards Act and the 
directions of the Court. A de facto guardian may not deal with 
immovable property, but his powers with respect to movable 
property are the same as those of the legal guardian. 

VII. Maintenance 


Wife 

The wife is entitled to receive maintenance from her 
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husband whether she has means of her own or not and 
whether the husband has the means to support her or not. 
Maintenance includes food and lodging and a separate apart¬ 
ment to herself. The wife is required to reside with the hus¬ 
band and obey his reasonable commands and be accessible for 
conjugal society. The wife must have attained the age at 
which she is fit to render such society to her husband- The mar¬ 
riage must be valid in order to enforce the claim for main¬ 
tenance. The only irregular marriage in which maintenance 
may be claimed is where it is irregular on the ground of absence 
of witnesses. Even after dissolution she would be entitled to 
maintenance during iddat. In addition, a wife may claim main¬ 
tenance under an agreement with the husband or under Sec¬ 
tion 488 of the Criminal Procedure Code. 


Children . . .... , 

Children and grandchildren have to be maintained till the 

time of weaning, by the father or grandfather irrespective of his 

possessing any property, i.e. even though he may be poor. 

Boys before puberty and unmarried girls have to be main¬ 


tained by— 

(1) the father; 

(2) if the father is poor and incapable of earning and the 
mother is able, the mother; 

(3) if the father is poor and unable to earn and the mother 
is poor and the grandfather is able to maintain, the 

grandfather. 

Even adult sons if infirm, diseased, or poor are entitled to 
maintenance both from the father and the mother in the pro¬ 
portion of two-thirds and one-third respectively. 


Parents 

Sons and daughters in easy circumstances are bound to 
maintain their parents who are poor. 

A son is bound to maintain his mother who is poor. A 
son who earns is bound to maintain his father who is poor and 
earns nothing. The liability of sons and daughters is equal. 
As between parents and children, the maintenance of children 
has priority over the claims of parents. This duty extends to 
grandparents also. 
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Son's Wife 

If the soil has not attained puberty and is not able to earn 
and is without any other means, his wife has to be maintained 
by the son’s father. 

Step-mother 

A person in easy circumstances is bound to maintain his 
step-mother, if the father, being infirm and poor, is unable to 
maintain her. 

Mohammedan law extends the duty of maintenance much 
further. It is based on the principle that all persons in easy 
circumstances are bound to maintain their poor relations. 

The right to maintenance is not lost by apostasy since the 
passing of the Caste Disabilities Removal Act XXI of 1850. 

VIII. Inheritance 

Generally women enjoy a very high position under Islam 
and Mohammedan law. Their rights to property are as full and 
absolute as those of men. Whenever they inherit property, they 
enjoy it absolutely. As a general rule, the share of 
inheritance of a female is one-half of that of a corresponding 
male. This difference in quantum is offset by two other benefi¬ 
cial provisions in favour of women, (a) A wife is entitled to 
receive her dower from her husband, and (b) she is entitled to be 
maintained by her husband, this obligation of the husband being 
absolute. To enable a male to fulfil these two legal obligations, 
the law of inheritance gives him a double share, relatively to 
the share of the corresponding female. 

Mother,, wife and daughter are the three female heirs who 
are always entitled to inherit. Under no circumstances are they 
excluded from inheritance. The maximum share of the mother 
is one-third and the minimum is one-sixth, depending upon the 
non-existence or existence of some other heirs. In the absence 
of the mother, the true grandmother takes her place, subject 
to the condition that a paternal true grandmother cannot inhe¬ 
rit, if there is the father or the intermediate true grandfather. 
The position of mother under Islam is particularly high. 

Wife is also entitled to inherit under all circumstances. Her 
share (or the share of all the wives) is one-fourth or one-eighth 
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depending upon the absence or presence of a child or child of 

Daughter is also a primary heir, being entitled to inherit 
under all circumstances. If there is only one daughter, her 
share is one-half and the combined share of a plurality of 
daughters is two-thirds. When the daughter co-exists with a 
son, she does not take a specified share. She shares the re¬ 
mainder of the inheritance after allotting the fixed shares of 
other sharers entitled to inherit in the presence of a child, 

along' with the son in the ratio of 1:2. Under such circum¬ 
stances her ultimate share in the inheritance will fluctuate, de¬ 
pending upon the number of surviving children of the proposi¬ 
tus. In the absence of a daughter, the son’s daughter takes her 
place, with the qualification that she cannot inherit along with 
a higher son or higher son’s son. When there are no sons or 
son’s sons, but only a daughter and a son’s daughter, the 
daughter takes one-half and the son’s daughter one-half. 

Here the daughter’s daughter does not stand on a par with 
the son’s daughter. In fact, even the daughter’s son is only a 
remote heir. Under the Shia law of inheritance, all lineal 
descendants are treated alike whether they are the descendants 
through a son or through a daughter. Therefore, it may be an 
improvement in the Sunni law of inheritance to enable the 
daughter’s children to stand on a par with the son’s children. A 
further improvement may be to provide for the doctrine of re¬ 
presentation in their favour; but that would be introducing a 

total innovation into Mohammedan law. 

The other female heirs with fixed shares or sharing with 
corresponding males are the sisters—full, consanguine, or 
uterine. All of them are totally excluded by a male ascendant 
or a lineal descendant. The share of one uterine sister is one- 
sixth and the combined share of a plurality of uterine sisters is 
one-third. In the case of uterine relations, the sister and bro¬ 
ther share equally the combined share of one-third. The shares 
of the full sister and consanguine sister are the same as those 
of the daughters, subject to the condition that a consanguine 
sister is totally excluded by a plurality of full sisters. As these 
sisters can inherit from their own parents, husbands and child¬ 
ren, their exclusion from inheritance to the brother’s property 
by the existence of a lineal descendant or a male ascendant does 
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not perpetrate any injustice on them. In any exceptional case 
of poverty, the brother has got the liberty to make a bequest 
in her favour to the extent of one-third of his share. 

All the other female relatives are remoter heirs. In com¬ 
petition with these nearer relatives, they fail. But no relative 
whom nature has placed in the front ranks of affection of an 
individual is excluded from inheritance. The power of testa¬ 
mentary disposition is intended to relieve the hardship in any 
exceptional case, where the person wants to provide but the law 
of inheritance excludes. 

IX. Acts Affecting Mohammedan Law 

The Caste Disabilities Removal Act XXI of 1850 is already 
referred to. 

The Shariat Act XXVI of 1937: It has been stated that 
under the successive Government of India Acts, the personal 
laws of Mohammedans were kept intact. In preserving the per¬ 
sonal laws both law and custom having the force of law are 
together referred to as of equal force. The provincial Acts also 
referred to custom. Even where custom was not specifically 
mentioned in the provincial Acts, the Courts considered them¬ 
selves under a duty to ascertain custom, and customs at variance 
with the Muslim personal law came to be recognized and applied 
as part of the personal law. 

This Act restored the Muslim personal law and abrogated 
all custom in respect of certain matters namely intestate suc¬ 
cession, special property of females, marriage, dissolution of 
marriage, maintenance, dower, guardianship, gifts, trust and 
trust properties and wakfs, and required them to be decided to 
the Muslim personal law, notwithstanding any custom or usage 
to the contrary. In addition, any person who is a Muslim, re¬ 
sident in India and competent to contract may declare, in a 
form filed before the prescribed authority, that he opts to be 
governed according to the Muslim personal law on matters of 
adoption, wills and legacies as well. A declaration to this effect 
binds the declarant and all his minor children and their des¬ 
cendants. To this extent the Act supersedes the several pro¬ 
vincial Acts under which custom is allowed to prevail over law. 
It must, however, be remembered that the personal laws are 
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variable by legislation and this in itself is no fetter on the 
power to alter personal laws. 

The Cutch Memons Act X of 1938: Cutch Memons were 
originally Hindus who have been converted to Islam. By this 
Act the Mohammedan law is applied to them in matters of 
succession and inheritance, and in other respects Hindu law 
applies to them. The Cutch Memons Act XLVI of 1920 gave 
them a choice to opt by declaration to be governed by the 
Mohammedan law, in matters of succession and inheritance. 
This option has been taken away by this Act and Mohamme¬ 
dan law of succession and inheritance is made compulsorily ap¬ 
plicable to all Cutch Memons. 

The Dissolution of Muslim Marriage Act VIII of 1939: 
This is dealt with in the chapter on Marriage and Divorce. 

The Bengal Mohammedan Marriage and Divorces Registra¬ 
tion Act I of 1876: (2) the Assam Muslim Marriages and 
Divorces Registration Act IX of 1935: (3) the Orissa Moham¬ 
medan Marriage and Divorce Act VII of 1940: These Acts pro¬ 
vide for the voluntary registration of Mohammedan marriages 
and divorces. Registers to be maintained and the formalities to 
be complied with by parties seeking registration are laid down 
in detail. 

The Mysore Dissolution of Muslim Marriages Act XLIII of 
1943 and the Saurashtra Dissolution of Muslim Marriages Act 
XXVI of 1952 and the Cochin Dissolution of Muslim Marriages 
Act XXII of 1120 M.E. (1945): These Acts re-enact the provi¬ 
sions of the British Indian Act VIII of 1939 on the subject for 
their respectives States. 
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CHAPTER IX 


MINORITY AND GUARDIANSHIP 

Ancient Hindu law regarded the King as the guardian even 
as the English law treats the King as the parens patriae of all 
minors. The rights of the father to the custody, control, ser¬ 
vices and earnings of the child which have long been recognized 
and which are now universally acknowledged to be indis¬ 
putable, are not derived from any positive rule of Hindu law 
but arose out of necessity and are sanctioned by practice. The 
law regards both the father and the mother as natural guar¬ 
dians of minor children but has consistently recognized the pre¬ 
ferential right of the father over his children. 

Under the Hindu law minority terminates on the comple¬ 
tion of the fifteenth year in Bengal and the sixteenth year in 
the rest of India. The father is the guardian of all his minor 
children and next to him comes the mother. No other relation 
is entitled to guadianship except through an appointment by 
Court. The father is entitled to the custody of his minor child¬ 
ren, however young, in preference to the mother. He has also 
the power to appoint a guardian by will and thereby exclude 
the mother from guardianship. 

According to Mohammedan law minority terminates on the 
completion of the fifteenth year. The custody of boys under 7 
years of age and of girls before puberty belongs by right to the 
mother, mother’s mother, father’s mother, sister, etc. It is only 
in default of these that the father, paternal grandfather, full 
brother, etc. may be guardians of the person of a minor. Boys 
above 7 years of age and unmarried girls after puberty belong 
to the custody of the father or other paternal relations. Married 
girls above the age of puberty are under the custody of the 
husband. Illegitimate children up to 7 years of age must be 
in the custody of the mother. 

The father is under a personal obligation to maintain his 
minor sons and unmarried daughters both under the Hindu and 
the Mohammedan personal lavf. The Hindu law affirms the 
right of illegitimate sons also to maintenance. A minor married 
girl passes into the guardianship of her husband, who is requir- 
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ed to maintain her, except where custom permits the parents 
to retain the custody of their minor married gml until she 
attains puberty. Maintenance is not defined. Whether it means 
anything more than food and raiment sufficient to support life 
or whether it includes education and medical attendance etc. is 
left to the good sense and natural affections of the parent. No 
limits have been set to parental control and discipline. No 
standard of parental duties is prescribed and terms like neglect, 
ill-treatment, or cruelty in respect of children remain vague. 
The parent has to report the birth of a child, get him vaccinated, 
and perhaps send him to a school under local Acts in areas 
where primary education is compulsory. Apart from this the 
law did not enter the sphere of parent-child relationship, in 
recent years there has been some legislation which will be 

noticed hereafter. 

The Indian Majority Act IX of 1875 declares persons who 
have not completed the age of 18 years to be minors. This Act 
however does not affect matters of marriage, dower, divorce 

and adoption. 


(i) The Guardians and Wards Act VIII of 1890 

This Act enables the Court to appoint a guardian of the per¬ 
son or property of a minor where it is satisfied that it would be 
for the minor’s welfare. Such appointment supersedes the right 
of any natural guardian. No guardian of the person of a minor 
may be appointed unless the father is found to be unfit; no guar¬ 
dian of the person of a minor married female may be appointed 
unless the husband is found to be unfit. The Court is required 
to act with due regard to the welfare of the minor. Any 
guardian appointed must undertake to look to the support, 
comfort and education of the ward. Any order may be made 
only where a person is willing to act as a guardian. A 
guardian of property has to furnish security. Unless the 
minor has property of his own which may be applied for 
his support and education, no one would be coming forth to 
undertake such a serious responsibility. There is no power 
under this Act to compel the parent to pay for the maintenance 
of a minor removed from his custody. Section 12 refers only to 
orders for the temporary custody and protection of the person or 
property of the minor, i.e. during the pendency of the applica- 
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lion. While the Act is careful and addresses itself in detail to 
safeguarding the property of a minor, no such regard for detail 
is discernible with respect to the upbringing of the minor and 
all that it says is that the guardian of the person of a minor must 
look to his support, health and education. When appointing a 
guardian the Court is required to have regard to the age, sex and 
religion of the minor, character and capacity of the proposed 
guardian and his nearness of kin to the minor and the wishes of 
any deceased parent. The Court may consider the preference of 
the minor if he is old enough to form an intelligent preference. 
As between European British parents adversely claiming the 
guardianship of the person of a minor, neither parent is entitled 
to it as of right; but other things being equal if the minor is a 
male of tender years or a female, the minor should be given to 
the mother; and if the minor is a male of an age to require educa¬ 
tion and preparation for labour and business, then to the father. 
This provision gives a tacit approval to the personal law rule 
which is biased in the father’s favour. The recognition of the 
father’s right in Sec. 19 also shows that the law does not regard 
the mother as on a footing of equality with the father in respect 
of her capacity to act as guardian. This Act does not empower 
the appointment of a guardian of property for an undivided 
minor member of a Hindu family who is left to the tedious and 
tardy process of a suit for partition. On the whole this Act is in¬ 
tended more to resolve disputes over the rights of guardianship 
than to serve the needs of minors by the enforcement of a duty 
owed to them. Courts determining causes of divorce and separa¬ 
tion between spouses have invariably been empowered to deter¬ 
mine questions as to the custody, maintenance and education of 
their children. 

(ii) Indian Contract Act 

Following from their immaturity and incapacity, minors are 
declared incompetent to enter into any contract. Any contract 
entered into by them is altogether void. 

(Hi) Civil Procedure Code 

A minor cannot figure in proceedings in Court either as a 
plaintiff or as a defendant except through a next friend or guar¬ 
dian ad litem (for the suit). 
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No Disability 

A minor by virtue of his personal law is, however, compe¬ 
tent to be a manager of a joint Hindu family and he may also be 
a guardian of his own wife and children. He may take a boy in 
adoption. Minority is no bar to marriage and parents and guar¬ 
dians are competent to get their minor children married subject 
however to the laws prescribing minimum ages for marriage of 
males and females. The Child Marriage Restraint Act 1929 pres¬ 
cribes 18 for boys and 15 for girls as the minimum age for 

marriage. 

(iv) Indian Penal Code . _ . 

No child under 7 years of age can be convicted of any 

offence; the Code enacts a conclusive pesumption of innocence 
in their case. No child between 7 and 12 years of age may be 
convicted of any offence unless it has attained sufficient matu¬ 
rity of understanding to judge the nature and consequences 

of its conduct on that occasion. 

A child under 12 years of age is not competent to consent to 

any harm to itself, and such consent does not excuse from the 
penalty of the law any act which is an offence. 

The father, mother, or other person having care of a child 
under 12 years of age shall not expose or leave such child in any 
place with the intention of wholly abandoning it. No minor 
under 16 years of age if a male or under 18 years of age if a 
female may be taken or enticed out of the keeping of his or 
her lawful guardian. No woman may be kidnapped or abducted 
in order to compel her to a marriage against her will or to seduce 
her to illicit intercourse. Woman means a female human being 
of any age. Abduction is the act of compelling by force or induc¬ 
ing by deceit the movement of a person from a place. No person 
may induce any minor girl (under 18 years of age) to go from 
any place or to do any act in order that she may be forced or 
seduced to illicit intercourse. No person may import into India 
from any country outside India, any girl under 21 years of age 
in order that she may be forced or seduced to illicit intercourse. 
The buying, selling, or letting for hire of any girl under the 
age of 18 for the purpose of prostitution or illicit intercourse 
with any person or for any other unlawful or immoral purpose is 
an offence and where a female under the age of 18 years is dis- 
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posed of to a prostitute or a brothel-keeper it shall be presumed 
that such disposal was for the purpose of prostitution. Sexual 
intercourse with a girl under 16 years of age (15 within wed¬ 
lock) even with her consent amounts to rape. 

The omission to attend on or to supply the wants of any 
person who by reason of his youth is incapable of providing for 
his own safety or of supplying his own wants, by a person bound 
under a contract to do so, is an offence. 

(v) Criminal Procedure Code 

Sec. 29(b): Ordinarily any offence punishable with imprison¬ 
ment for over two years must be committed to Sessions because 
the highest sentence that a First Class Magistrate may impose 
is imprisonment for two years and fine up to Rs. 1,000. The 
Criminal Procedure Code permits the trial of any person under 
15 years of age for any offence not punishable with death or 
transportation by a District Magistrate or a Chief Presidency 
Magistrate or any Magistrate empowered under the Reform¬ 
atory Schools Act of 1897. 

Sec. 399: Any Criminal Court sentencing a person under 15 
years of age to imprisonment may direct that such person may 
be confined in a Reformatory established by the State 
Government or kept by a person willing to obey the rules made 
by the State Government, as a fit place for confinement in which 
there are means of suitable discipline and of training in some 
branch of useful industry. This covers cases not coming under 
the Reformatory Schools Act. 

Sec. 488: Provides a remedy to the legitimate or illegiti¬ 
mate child which is unable to maintain itself, of a person neg¬ 
lecting or refusing to maintain it. Such a prson may be compelled 
in proceedings before a Magistrate to make a monthly allowance 
proportionate to his means for the maintenance of such child 
not exceeding Rs. lOOf in the whole. The amount is recoverable 
as a fine and the order is also enforceable by detention in prison. 

(vi) The Whipping Act IV of 1909 * 

This Act defines a juvenile offender as an offender found to 
be under 16 years of age. A juvenile offender may be punished 

Now raised to Rs. 500 by Act No. 26 of 1955. 

* Act XT,IV of 1955 repeals the Whipping Act. 
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with whipping in lieu of any other punishment to which he may 
be liable for the abetment, commission, or attempt to commit any 
offence under the Indian Penal Code not being an offence under 

(1) Chapter VI (offences against the State), 

(2) Sec. 153-A (promoting enmity between classes). 

(3) Sec. 505 (statement conducing to public mischief), 
or 

(4) an offence punishable with death. 

The State Government may notify that for any offence under 
any other law punishable with imprisonment, a juvenile offender 
may be punished in this manner in lieu of imprisonment. 



CHAPTER X 


APPRENTICESHIP AND EMPLOYMENT OF CHILDREN 

(i) The Apprentices Act XIX of I860 

This is in force in Part A and Part C States only. It is 
intended for the benefit of children, specially orphan and 
poor children brought up by a public charity—to train them 
for trades, crafts and employment by which they may gain 
a livelihood when they come to full age. The father or guardian 
may bind a child above 10 and under 18 up to 21 years of age 
for a period not exceeding 7 years. A female child may be so 
bound until her marriage. The child is bound as an appren¬ 
tice to learn any fit trade, craft, or employment. A Magistrate 
may act as the guardian for this purpose in respect of any 
child convicted by him. The directors or managers of a charity 
may also act as guardian of any orphan or poor child brought 
up by them. 

The Act contains several safeguards for the protection of 
children so bound. There must be a contract in writing in a 
prescribed form. Where the child is 14 years of age it is also 
required to sign the contract in token of its consent. A Magis¬ 
trate may cancel the contract and direct the payment, which 
may be four times any premium (or Rs. 200 where there is 
no premium) to the apprentice on the complaint of the appren¬ 
tice against the master. The master may obtain permission to 
inflict punishment on the apprentice by confinement and plain 
food if the apprentice is 14 years of age or over. The contract 
may also be cancelled for repeated misbehaviour on the part 
of the apprentice. 

(ii) Indian Merchant Shipping Act XXI of 1923 

Any boy not under 14 years of age may be bound as an 
apprentice in sea services (Sec. 23). 

No young person under 14 years of age may be engaged or 
carried to sea to work in any capacity in any coastal or foreign 
ship, not being (a) a school ship or training ship; (b) a ship in 
which all persons employed are members of one family; (c) 
a home-trade ship of a burden not exceeding three hundred tons; 
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or (d) where such young person is employed on nominal wages 
and will be in charge of his father or adult male relative. 

No young person or lascar under 18 years of age may be 
engaged or permitted to work as a trimmer or stoker in any 
ship. There is an exception in favour of a school ship or train¬ 
ing ship and ships propelled otherwise than by steam. It is 
also permissible to engage a person over 16 but under 18 years 
of age as a trimmer or stoker on a coasting ship under pres¬ 
cribed conditions. 

Any person under 18 years of age employed in any ship 
must have produced a certificate of his fitness for employment 
in the particular capacity. A fresh certificate has to be obtain¬ 
ed every year. The employment of any young person contrary 
to the rules and conditions is an offence liable to fine and any 
parent or guardian obtaining such employment on a misrepre¬ 
sentation as to a person’s age is likewise punishable. 

(Hi) The Indian Factories Act LXIII of 1948 

This Act defines an adolescent as a person who has com¬ 
pleted his fifteenth year but not his eighteenth year and a child 
as a person who has not completed his fifteenth year. No per¬ 
son who has not completed his fourteenth year may be re¬ 
quired or allowed to work in any factory. Any child or adoles¬ 
cent shall not be allowed to work in any factory unless there 
is in the possession of the employer a certificate of fitness and 
the child or adolescent also carries a token giving reference to 
that certificate. The certificate has to be renewed every 12 
months. A doctor must examine the place of work and the 
nature of work to be done by the worker. There is a provision 
for certifying an adolescent as fit to work as an adult. The 
hours of work of children should be limited to hours per 
day and must be spread over one shift only of not more than 

5 hours’ duration. They may not work between 7 p.m. and 

6 A.M. A child may not work in any factory on any day on 
which he has already been working in another factory. The 
employer has to maintain a register of child workers; the 
periods of work have to be notified. The Inspector may require 
the medical examination of any child worker at any time. The 
Provincial Government may make rules restricting employment 
of children and adolescents in any dangerous operation. 
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(iv) The Plantations Labour Act LXIX of 1951 

It applies, in the first instance, to all tea, coffee, rubber 
and cinchona plantations. It is open to any State Government 
with the previous approval of the Central Government to apply 
it to any other class of plantations. 

Adolescent is a person who has completed his fifteenth but 
not his eighteenth year; child is a person who has not completed 
his fifteenth year. 

Children under 12 years of age shall not work in any 
plantation. No child worker shall be employed except between 
the hours of 6 a.m. and 7 p.m. except with the permission of 
the State Government. No child or adolescent may work in a 
plantation, unless the employer is in possession of a certificate 
of fitness given by a certifying surgeon and the worker himself 
carries a token giving reference to such certificate. Any 
Inspector may require the examination of any child or adoles¬ 
cent worker by a certifying surgeon- 

(v) The Mines Act XXXV of 1952 

An adolescent is defined as a person who has completed 
his fifteenth year, and an adult as one who has completed 
his eighteenth year. No child under 15 years of age may be 
employed in any mine. No child may be allowed to be present 
underground or in any excavation where mining operations are 
carried on. 

No adolescent may work below ground in any mine, unless 
a certificate of fitness to work as an adult is in the employer’s 
possession. He must however, be given half an hour’s rest 
after every 4£ hours’ work. An adolescent may be employed 
in any operation above ground provided that he shall not be 
required to work more than 4£ hours’ on any day or between 
6 p.m. and 6 a.m. 

(vi) The Children Pledging of Labour Act II of 1933 

A child is defined as a person under the age of 15 years. 
This Act prohibits any agreement, written or oral, to pledge 
the labour of a child, whereby the parent or guardian of such 
child undertakes to cause or allow the services of the child to 
be utilized for any employment in return for a payment receiv¬ 
ed or to be received. An agreement made without detriment 
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to a child for reasonable wages for the child’s services and ter¬ 
minable at a week’s notice is permissible. All other agreements 
are void. Both the parent and the persons utilizing the labour 

of the child are liable to fine. 


(vii) The Employment of Children Act XXVI of 19 ^S 

This Act is in force in all India except Jammu and Kashmir. 

It regulates the admission of children to certain industrial em¬ 
ployments. No child who has not completed his fifteenth year 
shall be employed or permitted to work in any occupation 
connected with the transport of passengers, goods, or mails by 
a Railway or connected with a Port authority within the limits 
of any port. No child who has completed his fifteenth year 
but has not completed his eighteenth year may be employed on 
any day, unless the periods of work are so fixed as to allow an 
interval of rest for at least 12 consecutive hours, seven of which 
must fall between 10 p.m. and 7 a.m. This does not apply, how¬ 
ever. to any child working as an apprentice or for the purpose 
of receiving vocational training. The Act further prescribes 
the registers to be kept, requires publication of the rules and 

provides penalties for violation. 

No child who has not completed his twelfth year may oe 
employed or permitted to work in any workshop wherein any 
of the following processes are carried on: 


(1) Bidi making; 

(2) Carpet weaving; 

(3) Cement manufacture, including bagging of cement; 

(4) Cloth printing, dyeing and weaving; 

(5) Manufacture of matches, explosives and fire-works; 

(6) Mica-cutting and splitting; 

(7) Shellac manufacture; 

(8) Soap manufacture; 

(9) Tanning; 

(10) Wool cleaning. 

There is an exception where any such process is carried 
on by the occupier with the aid of his family only and without 
employing hired labour and in favour of any school established, 
assisted, or recognized by the State Government. The occupier 
is required to notify the Inspector in writing as to the location 
and the nature of the processes carried on in any workshop. 
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(viii) Acts regulating employment in shops and commer¬ 
cial establishments have been passed in 22 States and they also 
restrict the employment of children. Children below 14 years 
of age as in Madras and Uttar Pradesh or children below 12 
years of age as in Bombay and Hyderabad may not be employed 
in any such establishment. Such Acts are in force, however, 
only in select urban centres. 



CHAPTER XI 


reformatory schools act 

I. The Reformatory Schools Act VIII of 1897 

This Act is in force in Part A and Part C States. It de¬ 
fines ‘youthful offender’ as any boy who has been convicted 
of any offence punishable with transportation or imprisonment 
and who at the time of such conviction was under the age of 

15 years. 

Reformatories 

The State Government may establish and maintain Refor¬ 
matory Schools. It may recognize any other school conducted 
in conformity with the Act. 

Every school must provide— 

(1) sufficient means of separating the inmates at night; 

(2 ) proper sanitary arrangements, water supply, food, 
clothing and bedding for the inmates, 

(3) industrial training; and 

(4) an infirmary to receive them when ill. 

The Inspector-General of Prisons must issue a certificate of 
fitness and should inspect the Institutions every year and report 
to the Government. 

Committal 

The High Court, the Court of Session, the District Magis¬ 
trate and any Magistrate specially empowered may take action 
under this Act. When a youthful offender is sentenced to tran¬ 
sportation or imprisonment the Court may send him for de¬ 
tention in a Reformatory School for a period not less than 
three and not more than seven years, if it considers him to 
be a proper person to be an inmate thereof. No person may 
be detained in a Reformatory School after he attains the age of 
18 years. When accommodation is not immediately available 
in a Reformatory School it is open to the State Government to 
detain him in a juvenile ward or other suitable part of a prison. 
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Management 

There shall be a Superintendent and a Committee of Visit¬ 
ors appointed for each school established by the Government and 
a Board of Management appointed or reorganized for each pri¬ 
vate school. The Superintendent with the sanction of the Com¬ 
mittee may licence any boy who has attained the age of 14 years 
to live under the charge of a respectable person or officer of 
Government or Municipality who is willing to receive and take 
charge of him for the purpose of employment in some trade, 
occupation, or calling under a licence for three months at a 
time. Any boy may be withdrawn on the death of the employ¬ 
er or at the request of the employer or if the Superintendent 
considers he is ill-treated or not adequately provided with lodg¬ 
ing and maintenance. If the boy is well behaved the Super¬ 
intendent with the sanction of the Committee may bind him 
as an apprentice under the Apprentices Act upon which the 
detention shall cease. 

The Committee of Visitors should visit the school once a 
month. They must hear the complaints of inmates, see that 
the requirements of the Act are complied with and that the 
management is proper, examine the punishment book and bring 
any special cases to the notice of the Inspector-General. The 
Board of Management of a private school shall have the like 
powers and duties. With the previous sanction of the State 
Government, the Committee or the Board may make rules 
prescribing prohibited articles, regulating the conduct of the 
Board, the management of the school, training of youthful 
offenders, visits to and communication with youthful offenders, 
removal of prohibited articles, punishment for offences com¬ 
mitted in the school and the granting of licences for employ¬ 
ment. Any youthful offender escaping from a school or from 
his employer while on license may be arrested by a Police Officer 
without warrant and restored to the school or employer. 

The Court may, if it thinks fit, discharge any youthful 
offender after due admonition and deliver him to his parent or 
guardian or nearest adult relative on his executing a bond for 
his good behaviour for a period not exceeding 12 months. This 
power may be exercised in respect of any girl offender. 
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II. Reformatory Schools 

(i) The Reformatory School, Lucknow 

Youthful offenders between the ages of 9 and 15 on the 

date of conviction can be sent to the Reformatory School for 
a minimum of 4 and a maximum of 7 years. The school provides 
education and vocational training for boys, according to their 
aptitudes, in the school itself or in outside institutions. The 
programme has been successful, as it is reported that a vast 
majority of the boys released have been leading the life of 
good citizens. The immediate management and control of the 
School vests with a Superintendent and a Committee of Visi¬ 
tors. The inmates are given education up to class IV for 2 hours 
every day. They are permitted to go to outside schools in 
plain clothes and are provided with shoes and pocket money. 
In addition, 6 hours a day is spent on vocational training in 
tailoring, leather work, carpentry, weaving, etc. The profit ac¬ 
cruing on the boy’s work is credited to his own account and this 
amount is either remitted home or given to him on release. The 
school has a band-troupe of its own and inmates go out into the 
city to give performances. 

(ii) East Punjab 

There is one Reformatory School at Hissar which is com¬ 
mon to the States of East Punjab, Delhi and Himachal Pradesh. 
It was originally under the Director of Public Instruction, Pun¬ 
jab, but now it is under the Inspector-General of Prisons, 
Punjab. A youthful offender under 15 years of age convicted 
of any offence punishable with transportation or imprisonment 
may be detained here for not less than 3 and not more than 5 
years. There is a Committee of Visitors consisting of both 
official and non-official members. Education is given up to the 
middle standard. Training in leather-work, tailoring, smithy, 
cane-work, carpentry and gardening is provided. Football, 
volley-ball, hockey, basket-ball and swimming are made avail¬ 
able and daily physical training exercises are given. Training 
in scouting, first-aid and Red Cross is provided. The School 
has a band-troupe. Inmates participate in inter-school match¬ 
es. Wholesome food and clothing are supplied. Boys whose con¬ 
duct is good are given home leave for 15 days in the year. De- 
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serving boys are chosen as monitors and given extra mark 
money, which has proved a great incentive to improvement in 
other boys. There is provision for licencing out. The school 
is run on a house system each in the charge of a teacher called 
the House Master. The panchayat system is adopted and the 
Prefects Court presided over by the Headmaster deals with all 
minor cases of indiscipline among the boys. The school keeps 
contact with discharged boys for three years. It has 
accommodation for 149 boys and before Partition the ave¬ 
rage population varied between 117 and 142 per year. At pre¬ 
sent there are only 82 inmates. It is felt that the Magistrates 
though reminded to make a liberal use of the Act do not com¬ 
mit children freely to the Reformatory School and this partly 
accounts for the present low number of inmates. 

(Hi) The Reformatory School, Hazari Bagh 

This serves four States, West Bengal, Bihar, Assam and 
Orissa. Education up to the primary standard is imparted and 
special coaching is arranged for boys who show aptitude for 
higher education. There is a technical school attached to 
the Reformatory School to which inmates satisfying the criteria 
of age and education are admitted which is also open to outsiders 
between the ages of 15 and 19 years. 

(iv) Delhi 

The Reformatory School at Hissar is occasionally used by 
the Courts in Delhi and when that is not used children are com¬ 
mitted to the jail, where those under 16 years of age are kept 
in a separate enclosure. There were 117 prisoners under 21 
years of age in the Delhi District Jail on 7-7-1954. 

(v) Travancor e-Cochin 

The Borstal Schools Act has not been implemented up to 
the time of writing. Prisoners under 21 years of age are kept 
in the jail separated from adult prisoners. 

(vi) Madhya Pradesh 

There is one Reformatory School at Jubbalpore providing 
institutional treatment to those found guilty and committed to 
it by Court. The school has come under the Education Depart- 
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ment in 1946, since when it has been considerably reorganized. 
The punitive aspect that prevailed was replaced gradually by 

a system of correctional education. 

A daily 24-hour programme including moral instruction was 
adopted. The first thing on admission is the boy’s initiation 
into the treatment of the school and the establishment of rap¬ 
port with the staff. He is studied and his problems understood; 
the rules are explained, the opportunities available are described 
and the boy himself is allowed to participate in the planning of 
his own programme. He is examined medically and faults of 
under-nourishment, ill-health, or disease are attended to. Gene¬ 
rally they keep good health. Both the educational programme 
and the vocational programme are pursued and it is significant 
to note that success in the vocational programme is reported 
to be cent per cent. 

On the 1st of April 1951 there were 100 inmates and on the 
1st April 1952 the number was 92. Out of 133 that were in 
the school in 1951-52, 81 came from broken homes, 54 from very 
poor and 40 from poor homes; 86 were illiterate; 56 had both 
parents alive while 33 were orphans; 122 were committed du¬ 
ring the year for offences against property. Of those who were 
in the school during the year 1952-53, 83 came from broken 
homes, 65 from very poor and 35 from poor homes; 82 were illi¬ 
terate, 40 had both parents alive and 34 were orphans; 116 were 
committed during the year for offences against property. 

Though the rules provide for release on licence or appren¬ 
ticeship, in 2 years there was only one case of release on ap¬ 
prenticeship. 

The rules also provide for after-care programmes but much 
could not be done towards rehabilitation and after-care in 
the absence of a properly organized machinery for the purpose. 
During 1951-52, 64 are reported as rehabilitated, 17 as recidi¬ 
vist and 44 as not traced. In 1952-53, 43 were rehabilitated, 
9 recidivist and 40 not traced. 

The school also keeps juvenile under-trials of the Jubbal- 
pore district. Out of the total admission of 44 under-trials during 

1951- 52, 39 were discharged and only 5 were committed, and 
the longest period of detention was 7 months and 7 days. In 

1952- 53, out of 47 admissions of under-trials, 41 were discharged 
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and only 6 were committed and the longest period of detention 
was 3 months and 1 day. 

III. Decisions under the Reformatory Schools Act 

There is no bar against any Magistrate otherwise competent trying a 
juvenile offender, though he cannot send him into a Reformatory School. He 
may send up a case to a Magistrate competent under that Act or he may 
convict and sentence him. This is not illegal. 1 

A first offender was sentenced to one year’s R.I. for stealing his mas¬ 
ter’s bicycle. He said he was 20 years of age but looked only 16 or 17. Ob¬ 
served Jai Lai J.: “The sending up of youthful first offenders whose 

antecedents are not shown to be bad to ordinary jails has the effect of 

making them hardened criminals after their discharge from such jails. Their 
association with all classes of offenders has a very unhealthy influence on 

them.” He said they must be dealt with under the Reformatory Schools Act 

or Sec. 562 of the Criminal Procedure Code. 2 3 

A Sessions Judge found a boy of 14 guilty of murder and sentenced him 
to transportation for life. He, however, recommended him to the Local 
Government to exercise their prerogative of clemency. The matter went up 
to the High Court which said: “We have to consider here the case of a boy 
brought up comfortably, intellectually above average but haughty and im¬ 
perious, being accustomed to treat servants with overbearing. He lost his 
temper and used a lethal weapon which killed the father’s servant. The 
discipline of the Reformatory School will prove salutary. We think it our 
duty to take action under that Act.” We cannot say that no case of murder 
is fit to be treated under the Reformatory Schools Act.3 

The conviction and sentence should be recorded before an order to send 
to a Reformatory School is passed because that would affect the right of 
appeal. 4 * 6 

An order under the Reformatory Schools Act cannot be passed in res¬ 
pect of a youthful offender unless and until a definite sentence of imprison¬ 
ment is passed against him. Two lads, one aged 20 and another aged 14. were 
tried together. The older boy was sentenced to be whipped while the 
younger was sent to the Reformatory School. This was set aside by the 
Chief Court who said that unless the offender was sentenced to imprison¬ 
ment he could not be sent to a Reformatory School. 15 

There can be no sentence of detention in a Borstal School in default of 
payment of fine.6 


1 A.I.R. 1936 Allhabad 675 

2 A.I.R. 1926 Lahore 611 

3 A.I.R. 1937 Nagpur 274 

4 1934 Peshawar 29 

6 (1910) VIII Indian Cases 1166 

6 1912 Cr. I. Law Journal 244 



CHAPTER XII 


CHILDREN ACTS 
I. The Several Acts 


(i) The Madras Children Act IV of 1920 

This is the earliest of the Children Acts in force in this 

country. 

The Honourable H. F. W. Gillman in introducing the bill 


hoped that it would be welcomed as a useful and necessary piece 
of social legislation in consonance with the public sentiment 
in the Presidency. He stated that Madras was returning the 
greatest number of young people in prison and was maintain¬ 
ing an undesirable precedency in that respect, in spite of in¬ 
structions to Magistrates intended to deter them from sending 
juveniles to prison- He lamented the lack of any power to 
protect a young child with potential criminality, until he was 
committed a crime and was convicted; and there was nothing 
that could be done for a girl at all. He said: “We cannot in 
fact intervene to save from a life of crime the waifs and strays 
of the streets and those who are keeping bad company. Our 
helplessness is in the opinion of the Government due to the fact 
that the laws which we have to administer are archaic and 
out of tune with the ideas and conditions of the present day.” 

The Reformatory Schools Act was the only enactment which 
enabled Magistrates to send a boy under the age of 15 after 
conviction to a Reformatory instead of to a jail. That Act did 
not apply to boys incurring imprisonment for failure to furnish 
security. Neither did it apply to girls. Sec. 31 of the Refor¬ 
matory Schools Act and Sec. 562 of the Criminal Procedure 
Code permitted discharge after admonition, but those powers 
were rarely used. The law did not operate until after conviction 
and afforded no means of rescuing the young who had not ac¬ 
tually become criminals. Also, it did not enforce the respon¬ 
sibility of parents for the good conduct of their children, which 
is one of the most important principles of English law. 

It was to remedy these defects that this Act was passed, re¬ 
pealing the Reformatory Schools Act. No child under 14 years 
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of age can be imprisoned under any circumstances, and no young 
person under 16 years of age can be imprisoned unless he is 
certified to be of such an unruly or depraved character that 
no other method of dealing with him is possible and that he is 
not fit to be sent to a Reformatory School. The two main pur¬ 
poses of the Act as described in the preamble are: (1) to pro¬ 
vide for the custody, trial and punishment of youthful offen¬ 
ders, and (2) for the protection of children and young persons. 

A person under the age of 14 years is a child and a person 
over 14 but under 16 years of age is a young person. One 
who has been convicted of an offence punishable with impri¬ 
sonment, and who at the date of conviction is under the age of 
16 years is a youthful offender. 

Youthful Offenders 

Any person arrested on a charge appearing to be under 
16 years of age is required to be released on bail, whether the 
offence is bailable or not, if sufficient surety is forthcoming, 
except in a case in which such release would defeat the ends 
of justice or would be harmful to the person arrested. The 
reasons for not releasing him must be recorded in writing. Like 
any person arrested he must be produced before a Magistrate 
within 24 hours and an order of remand obtained. The rules 
provide that the detention of a person on remand should be in 
charge of the parent or guardian as far as possible; in the 
alternative, in the custody of respectable persons, philanthro¬ 
pic societies or institutions, or village Headmen or in Remand 
Homes. Such detention may also be in any Certified School or 
Auxiliary Home where arrangements exist for their segrega¬ 
tion from the inmates of the school. In no case should they 
be detained in a jail with other prisoners. They must be de¬ 
tained in a separate building, preferably in charge of a person 
other than a Police Officer. Where the person arrested is a 
girl the Magistrate may place her in the custody of any respon¬ 
sible person but in no case shall she be detained in Police 
custody. 

The parent or guardian must be notified of any arrest and 
he should be required to attend at all stages of the proceedings. 

No child or young person can be sentenced to death, tran¬ 
sportation, or imprisonment) nor may he be committed to prison 
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in default of payment of fine or in default of furnishing security. 
A proviso, however, permits the infliction of imprisonment 
on a young person, if the Court certifies that he is of an unruly 
or depraved character, unfit to be sent to a Certified School. 1 
Where the offence of which a child or young person is convicted 
is of a serious nature the Court may report the case to the 
State Government and the State Government shall prescribe 
the place and manner of its detention subject to the maximum 
term of imprisonment prescribed for the offence. 

Upon conviction for an offence punishable with imprison¬ 
ment any person, if 12T years of age but under 16 years of age, 
may be sent to a senior Certified School, 1 and if under 12 years 
of age, to a junior Certified School. 1 This may be in addi¬ 
tion to or in lieu of the lawful sentence. Even a child of 12 
or 13 so convicted may be sent to a junior Certified School if 
the Court is satisfied after taking into account his character and 
antecedents that he will not exercise an evil influence over the 
other children. A similar order may be made on failure to 
furnish security under Sec. 106 or Sec. 118 of the Code of Cri¬ 
minal Procedure. The order should specify the period for 
which the person is detained. A youthful offender shall be 
detained in a senior Certified School for not less than two and 
not more than five years, but detention shall terminate on his 
attaining 18 years of age. Any child may be detained in a junior 
Certified School for any period which the Court may see pro¬ 
per for the teaching and training of the child but so as to termi¬ 
nate on the attainment of 16 years of age. 

Committal to a school is not compulsory. The Court has 
alternative methods of dealing with the youthful offender. It 
may discharge him after due admonition; it may hand him 
over to his parent or guardian or any adult relative if the latter 
undertakes, on a bond, to be responsible for his good behaviour 
for 12 months; or it may give him into the custody of a suitable 
person willing to take care of him. In the first two cases the 
Court may couple it with an order of supervision under a 
Probation Officer or some other person. It is the duty of the 
Probation Officer to visit, advise and befriend the youthful 
offender and obtain suitable employment for him. The person 


1 For explanation of a “Certified School,”.see below, p. 159. 
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to whose custody the child is committed may produce him 
before Court at any time during the period of supervision and 
the Court may make suitable further orders. 

Where the offence for which the child or young person is 
convicted is punishable with fine, the Court may sentence him 
to a fine but any sentence of fine in the case of a child shall be 
against the parent or guardian and may be against 
the parent or guardian in the case of a young person. The 
parent shall be heard, unless he fails to attend, and the Court 
must be satisfied that the parent or guardian has conduced to 
the offence by his failure to exercise due care. The Court 
must address itself to each of the methods of dealing v/ith 
children and young persons open to it and choose the most suit¬ 
able. The methods are: discharge after admonition with or 
without supervision; committing to the custody of his parent 
or guardian on an undertaking, with or without supervi¬ 
sion; committing to the custody of a suitable person; 
committing to a junior Certified School; committing to a senior 
Certified School; whipping; fine; fine on the parent or guardian; 
and imprisonment in case of a young person only. 

Protection of Children 

The Court may also direct the detention of certain children 
under 14 years of age (or 15 in exceptional cases) in junior 
Certified Schools or commit them to suitable custody where 
they remain until they attain 16 years of age. Any girl rescued 
from a house of ill-fame may be detained in custody until she 
attains the age of 18 years. Such an order may be coupled 
with an order of supervision. Police Officers may initiate pro¬ 
ceedings in respect of children. The State Government for the 
city of Madras and the District Magistrate in consultation with 
the Chief Inspector of Certified Schools in the Districts may 
authorize other persons to apprehend children and initiate pro¬ 
ceedings under the Act. The rules require the selection of a 
sufficient number of persons with authority to act in this man¬ 
ner from among members of Municipal Councils and District 
Boards, recognized philanthropic societies. Headmasters and 
members on the committees of Certified Schools and Auxiliary 
Homes, Inspectors in the Education Department and other 
respectable persons. 



100 SOCIAL LEGISLATION—ITS ROLE IN SOCIAL WELFARE 


The grounds on which children may be so taken in for pro¬ 
tection are given in detail. Any child without a home or abode 
or means of subsistance; any child wandering and without a 
parent or guardian or with a parent or guardian who does not 
exercise proper guardianship; any child found destitute and 
whose parents or surviving parent is undergoing transportation 
or imprisonment; a child whose parent or guardian is unfit to 
have the care of the child by reason of criminal or drunken 
habits; a child frequenting the company of a reputed thief or a 
child living in a house used for immoral purposes or in circum¬ 
stances calculated to cause, encourage, or favour the seduction 
or prostitution of the child, may be detained for protection. 

The parent or guardian of a child unable to control it may 
also bring it before a Court. The Court, if satisfied that it is 
expedient so to deal with the child, may order him to be de¬ 
tained in a junior Certified School. In 1937 this provision was 
extended to young persons also and the Court is required to 
treat such young person as if he were a youthful offender and 
send him to a senior Certified School. 

Juvenile Courts 

The State Government may establish Juvenile Courts to 
hear charges against children or young persons and to deal 
with applications for orders or licences relating to children and 
young persons. The powers may also be exercised by the 
High Court, Court of Session, District Magistrate, Sub-Divi¬ 
sional Magistrate, a salaried Presidency Magistrate and any 
Magistrate of the First or Second Class specially authorized by 
the State Government. Where there is no separate court the 
Court shall sit either in a building or room different from that 
of its ordinary sittings or on different dates or at different times 
from those fixed for its ordinary sittings except where the child 
or young person is tried jointly with an adult. The Court shall 
determine the age of any child or young person brought before 
it. The Court shall also have regard to the religious persuasion 
of the person in choosing the school or other custody for the 
purpose of detention and as far as possible it shall be of the 
same persuasion as the child’s. No disqualification shall attach 
to the conviction of a child or young person. 

Any person receiving a child shall be required to under- 
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take that the child will be brought up in accordance with the 
religion of its birth. The person to whom the custody of any 
child or young person is given under this Act shall be respon¬ 
sible for its maintenance and he shall be entitled to its custody 
against any other person claiming under any other right. The 
procedure to be followed shall be the procedure prescribed by 
the Code of Criminal Procedure for the trial of summons cases 
—-the framing of a charge and the recording of depositions of 
witnesses being given up in proceedings not open to appeal. 

No child under the age of ten shall be compelled to walk 
to a school or a place of remand. The Court must make the 
necessary arrangements for conveyance. No child or young 
person shall be hand-cuffed. Police Officers conducting them 
shall be in plain clothes. 

Certified Schools and Auxiliary Homes 

For the purpose of giving effect to the Act, the State Gov¬ 
ernment may establish junior and senior Certified Schools and 
Auxiliary Homes. A Junior Certified School is for the training 
of children and a Senior Certified School is for the training of 
youthful offenders. Auxiliary Homes are attached to certified 
schools for the reception of inmates of certified schools. The 
State Government may also recognize any school or home and 
such recognized schools or homes are called Private Certified 
Schools or Private Auxiliary Homes. All such schools are liable 
to be inspected by the Chief Inspector; a Registered Medical 
Officer empowered by the State Government may visit any 
school, with or without notice, and report to the Chief Inspector 
on the health of the inmates and sanitary condition of the school. 
The recognition may be withdrawn or suspended after notice 
by the State Government, if dissatisfied with the conditions, 
rules, management, or superintendence; the certificate may be 
resigned by the Managers of any private Certified School on 
giving six months’ notice. While no new inmates may be taken 
thereafter the school remains obliged to teach, train, lodge, 
clothe and feed the inmates until the resignation takes effect.’ 
The Managers of private Certified Schools may decline to re¬ 
ceive any child or youthful offender proposed to be sent to them. 

The Court may make an order against the person liable to 
maintain any child or young person to contribute to his main- 

S.L.—11 
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tenance in accordance with his means. A similar order may be 
made against the putative father of an illegitimate child. If an 
order is already in force against him under Sec. 488 of the Cri¬ 
minal Procedure Code any payment due thereunder may be 
applied towards the maintenance of such person. 

The Chief Inspector or the Manager of a private Certified 
School with the consent of the Chief Inspector may board out a 
child under 8 years of age with any suitable person and it may 
remain in such custody until it attains 10 years of age. Any 
youthful offender or child detained in a Certified School may 
be placed out on licence with any trustworthy and respectable 
person willing to take charge of him at any time by the Chief 
Inspector, and after the expiration of 18 months by the Mana¬ 
gers of the school. A licence so granted may be revoked at 
any time, whereupon it shall be the duty of the child or youth¬ 
ful offender to return to the school. The Court may fine any 
parent or guardian failing to produce such child or youthful 
offender on the revocation of any licence, in a sum upto Rs. 50. 
He will in addition be liable for abetting his escape, or for har¬ 
bouring or concealing him or in any other way preventing his 
return to school. 

Management 

The Chief Inspector shall inspect each Certified School at 
least once a year. He shall see all the pupils and hear all re¬ 
quests and complaints and deal with them. The inspection 
must be thorough. Cleanliness, water supply, sanitary and 
conservancy arrangements and the quality and quantity of food 
must be inspected. 

There shall be a Committee of Visitors consisting of both 
official and non-official members for each Government Certified 
School. Every private Certified School shall have 3 persons no¬ 
minated by the Government on its governing body. They shall 
meet at least once a month to inspect the arrangements and to 
examine registers and the punishment book, to determine what 
special training may be given to new admissions, and to hear 
the representations of the pupils. The visitors of Government 
Schools shall visit the school once a week in rotation; and 
members nominated to the governing body of private schools 
shall visit once every quarter informally and without notice. 
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Religious and moral lectures to pupils are permissible, but 
without proselytizing. The Headmaster is required to secure 
the services of honorary instructors or get such lectures deliver¬ 
ed by the members of the school staff. 


The Headmaster & The Medical Attendant 

The Headmaster shall be responsible for the provisions and 
shall inspect the food daily together with the medical attendant 
to see that it is properly cooked and that the full quantity 
reaches the pupils. He along with the medical attendant shall 
at least once a month visit the .sleeping wards during the night 
to satisfy himself that the ventilation is proper. Once a week 
the Headmaster shall hold an inspection parade of all the pupils 
at which the medical attendant shall also be present. The 
Headmaster shall satisfy himself that everyone is provided with 
proper clothing and bedding, that they are clean and tidy and 
that the rules are duly carried out. He shall give facilities for 
any complaints and requests by the pupils and hear them 
patiently. He shall be present when the dormitories are locked 
up at night and when they are unlocked in the morning. He 
shall not leave the station without the written permission of the 
Chief Inspector. 

There shall be a medical attendant for each school. He 
shall attend to the health and cleanliness of the pupils, treat¬ 
ment of the sick, sanitation of the school, supervision of the 
food and generally to the health of the staff and inmates of 
the school. There shall be a record of weight on admission 
and thereafter every month for every pupil. 


Daily Routine 

The dormitories should be opened before 6 a.m. and closed 
after 6-30 p.m. The inmates do their ablutions and attend to 
the cleaning of the dormitories themselves. They have a light 
meal. Work begins at 6-30 a.m. General education up to V 
class or VIII class if possible and manual training must be 
provided. The Madras Educational Rules should be followed. 
As far as practicable suitable vocational training must be pro¬ 
vided. The holding of annual sports and prize distribution 
should be a regular feature. The religious observances of the 
pupils should be respected. The diet to be given is also pres- 
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cribed in a detailed schedule. Adequate clothing and bedding 
including a special dress for ceremonial occasions and warm 
bedding for winter months is prescribed. 

Privileges 

The Headmaster may grant leave up to 15 days in a year 
which may be extended by the Chief Inspector up to a maxi¬ 
mum of 30 days. In special cases visits to parents who are 

dangerously ill may be permitted. 

For every 12 pupils there is one monitor elected. The 

inmates are given pocket money by credits in the school bank. 
Those under 12 years of age get one and a half anna per head per 
week, those under 15 years of age get 2 as. per head per week, 
and those above 15 years of age get 2\ as. per head per week. 
The monitor gets an anna per week in addition. The school bank 
and a school shop are managed by the pupils themselves under 
the guidance of a teacher. 

Spirits, intoxicating drugs including opium and ganja, 
tobacco and snuff are prohibited articles. Inmates may have 
one interview a month. They may send one letter and receive 

one letter every month. 

Punishments that may be given are imposition, depriva¬ 
tion of play hours, cessation of visits, caning and whipping. 


Reports 

Monthly reports on the health, conduct and progress of 
children placed under supervision should be furnished to the 
Chief Inspector who may report any usatisfactory case to the 
Court. To those children who are boarded out the Headmaster 
or a teacher or a woman Probation Officer is required to pay 
monthly visits. They must see that proper attention is paid 
both to general education and vocational training. The Head¬ 
master is required to send quarterly reports to the Chief Inspec¬ 
tor. With respect to those placed out on licence the Managers 
must be satisfied that due arrangements are made for their 
education, training, or employment. Regular supervision by 
the Headmaster or Probation Officer and monthly reports are 
required in their case also. The Headmaster shall arrange to 
remove any inmate to a hospital on the advice of the medical 
attendant. When he is fit to be discharged from the hospital the 
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hospital should notify the Headmaster who should arrange to 
take him back. 

After-care 

When a pupil is discharged he is required to be escort¬ 
ed by a member of the school staff or a peon in order that he 
may be handed over to his parent or guardian. Nobody should 
be detained in a senior Certified School after he has attained 
18 years of age nor in a junior Certified School after he has 
attained 16 years of age. Three months before the due date 
for release the School must notify the Probation Officer or the 
District Magistrate in order that he may arrange for his after¬ 
care. Every discharged inmate is given a letter addressed to 
the Probation Officer or the District Magistrate who is ex¬ 
pected to help the pupil towards a fair start in life and protect 
him against temptations to a relapse into crime. The Head¬ 
master is expected to keep track of a discharged inmate for 
three years after release and to keep himself informed by 
obtaining half-yearly reports from the District Magistrate 
or the Probation Officer. 

(ii) The Bengal Children Act II of 1928 

This Act contains all the provisions of the Madras Act. It 
is only necessary to note the additional provisions: Where a 
girl under 16 years of age is treated with cruelty or exposed to 
risk of seduction or prostitution, the Court may compel the 
parent or guardian to enter into a recognizance to exercise due 
care and supervision of such child. There are also three other 
sections which provide punishments for the offences of cruelty 
to children, encouraging seduction or prostitution of girls under 
16 years of age and taking pawn from children. 

(Hi) The Cochin Children Act of 1936 

This Act is identical with the Madras Act. 


(iv) The Madhya Pradesh Children Act X of 1928 

This Act contains all the provisions of the Bengal Act. 
There is in addition a chapter which catalogues several offences 
against children and provides penalties for them. They are: 
cruelty to child or young person; causing or allowing child or 
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young person to beg; being drunk while in charge of a child 
under 7 years of age; giving any intoxicant or drug to any 
child- inciting a child or young person to bet or borrow; taking 
pawn from child or young person; allowing child or young 
person to reside in or frequent a brothel; and causing or en¬ 
couraging seduction of a girl under 16 years of age. Any Police 
Officer or authorized person may remove to a place of safety any 
child or young person in respect of whom an offence under this 
Act or under Chapter XVI of the Indian Penal Code (offences to 
person) is committed and the Court may enquire and make 
suitable orders for the care and protection of such a child. .The 
Court may issue a warrant for a search for any such child. 
Any Police Officer who finds a child smoking in any street or 
public place may seize bidis. cigarettes, tobacco or smoking 
mixture in his possession and for this purpose may search the 
child, if a boy. There is no section in this Act which removes 
the disqualification attaching to conviction in the case of 

youthful offenders. 

(v) The Bikaner Children Act I of 1931 

This Act also contains similar provisions. 

(vi) The Mysore Children Act XLV of 1943 

The Act defines all persons under 16 years of age as 
children. It contains all the sections of the Bengal Act and 
a few more. It is enacted that no security proceedings under 
Chapter VIII of the Criminal Procedure Code may be taken in 
respect of a child. This Act specifically refers to a Probation 

Officer and defines his duties thus: 

To visit and receive visits from children and juvenile 
offenders; to secure the observance of the conditions of the 
bond by the person in whose care the child or juvenile offender 
is placed; to report to Court on the behaviour of his ward; to 
advise, assist and befriend the ward and obtain suitable em¬ 
ployment for him; and to perform any other duties which may 
be prescribed. 

After recording its finding on the facts of the case, the 
Court shall have regard to the character of the person and the 
circumstances in which he is living as disclosed by the facts 
of the case or on further enquiry or by any other evidence or in- 



CHILDREN ACTS 


J <i 7 

formation. The publication of any particulars leading to the 
indentification of any child is prohibited. Another section 
empowers the Magistrate to commit any child to an approved 
place in order to secure medical treatment to a child suffering 
from venereal or tubercular disease. 

(vii) The Travancore Children Act of 1945 

This Act follows the Mysore Children Act. The only addi¬ 
tion is in Sec. 40 which prescribes a punishment to a child or 
youthful offender escaping from a place of detention. Such a 
child may be detained for a further period of two years upon 
the order of a Magistrate. 

(viii) The Hyderabad Children Act XXXII of 1951 

This is substantial^ the same as the Mysore Act though 
the arrangement of sections is different. The rules made 
under the Hyderabad Act, while following the rules made 
under the Bombay Act, 2 describes in greater detail the duties 
of Probation Officers as follows: 

They are to make initial enquiries regarding the home and 
school conditions, conduct, character and health of the children 
under their supervision; to attend the Court regularly and sub¬ 
mit reports; to keep diaries, case files and registers; to visit 
children in their homes, places of employment, or schools and 
to submit monthly reports; to accompany children from Court 
or Remand Home to Certified School or Fit Persons Institutions; 
to report any case of bad behaviour immediately to the Court; 
to advise and guide and assist all children placed under super¬ 
vision or released on licence and to find employment for them; 
to run recreation clubs; to perform any other duties that may 
be imposed on them by the Court. They shall not make use of 
any ward for their private purposes. 

(ix) The Hyderabad Children Protection Act' IX of 
1348 F. (1933) 

This is a special Act passed to meet the peculiar parzvarda 
system existing in that State under which children are sold by 
poor parents and purchased only to be used as servants. They 
were invariably subjected to brutal treatment. It extends to 

2 See below, p. 170 
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the city of Hyderabad but may be extended by the Government 
to all towns in that State with a population of not less than five 
thousand. Children are divided into five categories: illegiti¬ 
mate; orphan; unclaimed; those handed over for protection; and 

whole-time servants. 

The Act provides that no head of a household shall main¬ 
tain in his house any child who is under the age of 12 years 
and who is not a near legitimate relation of himself or of his ser¬ 
vant, unless the child has been adopted legally or is intended 
in good faith to be so adopted, without informing the District 
Officer who may register the child. The only exception is in 
favour of a student actually receiving instruction in any re¬ 
cognized school and residing in the house. No child under 
seven years of age may be employed in any manner. Any 
child not under 7 years of age but under 12 years of age em¬ 
ployed as a domestic servant and residing in the house shall 
be reported to the District Officer within two weeks. The Dis¬ 
trict Officer shall enter his name and terms of employment in 
a register. The termination of the child’s employment should 
likewise be notified to the District Officer. The head of the 
household should report all children (other than those related 
to him or to his servant) residing in the house and all ille¬ 
gitimate births occurring in the household, to the District 
Officer who shall enter their names in a register to be main¬ 
tained by him. The Government may appoint Inspectors or 
Inspectresses to inspect the children once in three months in 
their homes. It is the duty of the head of the household to 
produce them for inspection. The Inspector should satisfy 
himself that every registered child is being suitably maintained 
and looked after and is treated with justice and humanity. 
Where he discovers a child not properly cared for he may report 
to the District Officer. A similar duty is laid on the Police 
Officers too. The District Officer may direct a preliminary in¬ 
vestigation and upon receipt of a report of such investigation 
he may direct that the person concerned may be sent up for 
trial. No registered child may be transferred from one house¬ 
hold to another without previous intimation to the District 
Officer who has power to prohibit such removal. All cases of 
marriage, death, disappearance and serious illness or injury to 
registered children shall also be reported to the District Officer. 
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who has the power to remove any registered child from any 
household into an Institution. He has also the power to com¬ 
mit to an Institution any unclaimed or orphaned child under 
the age of 15 years. Municipalities and Local Boards may 
be compelled by the Government to maintain Institutions 
for such persons. The Inspectors appointed under this Act are 
authorized to inspect all private Institutions that may be recog¬ 
nized by the Government for this purpose. The religion of any 
orphaned or unclaimed child shall not be changed until he 
reaches the age of 16 years. Where the parents profess diffe¬ 
rent religions the child is deemed to belong to the religion of 
the father. 

The Act provides for any omission by the head of the 
household, a penalty of fine up to Rs. 1,000 for a first offence 
and imprisonment up to one year for repetition of the offence. 
Where any child under 16 years of age is tortured or cruelly 
treated the head of the household may be punished with rigor¬ 
ous imprisonment up to five years. Failure to care for, pro¬ 
perly maintain, or provide medical treatment entails a fine of 
Rs. 1,000 for a first offence and three months’ simple imprison¬ 
ment for a repetition of the offence. 

Where any person claims any registered child as his, legi¬ 
timate or illegitimate, the District Officer shall make an enquiry 
and if satisfied with the claim, and if satisfied that the applicant 
is of a good character and is able to maintain the child, the 
child may be delivered to his charge. 

(x) The East Punjab Children Act XXXIX of 19A9 

Follows the Bombay Act 3 in the main. But it has not 
enacted all the provisions of the Bombay Act nor has it adopted 
the preamble of the Bombay Act. Punishment of youthful 
offenders is stated to be among its purposes. ‘Youthful offender’ 
is defined as a child found to have committed any offence 
punishable with imprisonment, though the Bombay Children 
Act applies to any offence committed by children. No child 
under 8 years of age may ordinarily be sent to a Certified 
School. This Act repeals the Apprentices Act and the Refor¬ 
matory Schools Act. 


3 See below, p. 170 
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( X i) U. P. Children Act I of 1952 

The objects of this Act as stated in the preamble are the 
custody, protection, treatment, and rehabilitation of children, 
and the custody, trial and punishment of youthful offenders. 
•Youthful offender’ is defined as a child who has been found 
to have committed an offence punishable with imprisonment. 
The Act was originally drawn up in Hindi. In rendering t e 
corresponding Hindi term into English the inapt word ‘Refor¬ 
mation Officer’ has been used, when it refers to a Probation 
Officer. In the chapter on offences against children there are 
two sections under this Act which are not found in the Bom¬ 
bay Act. Under one of them the sale to a person under 12 
years of age of any cigarette, bidis, tobacco, etc. whether for 
his own use or not is made an offence; and under the other any 
Police Officer is authorized to seize any bidis, cigarettes, tobacco, 
etc. in the possession of a child found smoking in any street 
or public place and to search such child, if a boy. The age up 
to which girls exposed to risk of seduction or prostitution are 
given the special protection of this Act, is left at 16 whereas 
the Bombay Act has raised it to 18 years. While ordinarily 
no child may be sentenced to death, transportation, or imprison¬ 
ment, a child of 12 years of age or over may be committed to 
prison, if the Court certifies that he is unruly and depraved 
and unfit to be sent to an approved school. The duties of a 
Probation Officer are enumerated as in the Mysore Act. 
Children under the age of 6 years may be boarded out until 
they attain 10 years of age. No child or young person under 
10 years of age may be sent to an approved school. 

(xii) The Bombay Children Act LXXI of 1938 

This Act consolidates and amends the law for the custody, 
protection, treatment and rehabilitation of children and youth¬ 
ful offenders. It also provides for trial of the latter. It may 
be noted that the word ‘punishment’ which occurred in the 
preamble to the Act of 1934 (which is repealed by this Act) 
does not occur here. The Reformatory Schools Act and Secs. 
29-B and 399 of the Criminal Procedure Code are superseded 
by this Act. 



CHILDREN ACTS 


171 


Juvenile Courts 

The Act provides for the establishment of special Courts 
called Juvenile Courts to deal with all proceedings with respect 
to children. Any boy or girl who has not attained 16 years of 
age is a child. Until a sufficient number of such Courts is 
established the ordinary Criminal Courts, not inferior in rank 
to those of First Class Magistrates, are also empowered to deal 
with proceedings concerning children in accordance with the 
provisions of this Act. The Juvenile Court is to have exclusive 
jurisdiction in proceedings concerning children. Even where 
a child is accused jointly with an adult for an offence, the Court 
is required to separate the trials of the child and the adult and 
to refer the child to the Juvenile Court. Where there is 
no Juvenile Court, the Court holding such joint trial is required 
to proceed to try the child under this Act, even where the adult 
has to be committed to sessions. Courts trying children are 
required as far as practicable to sit in a different building or 
room or on different days or at different times from the 
ordinary sittings of the Court. A special salaried Presidency 
Magistrate or First Class Magistrate presides over a Juvenile 
Court. He sits with not more than two Honorary Magistrates, 
one of whom shall be a woman. His opinion is to prevail in 
case of disagreement. The Court is required to obtain medical 
opinion regarding the age and physical and mental condition 
of the child and to record a finding as to his age. No legal 
practitioner may appear as of right in any case or proceeding 
before a Juvenile Court. The Court may permit such ap¬ 
pearance in the public interests for reasons to be recorded in 
writing. No person not directly concerned in the case may be 
present except .with the permission of the Court. The Court 
may direct the withdrawal of the parent, guardian, or the 
spouse of the child or the child himself if it considers it neces¬ 
sary. The Court may dispense with the attendance of the 
child. Where a child is examined as a witness in a case relat¬ 
ing to any conduct against decency or morality the Court may 
exclude any person unconnected with the case from the Court. 
Ordinarily the parent or guardian of a child shall be required 
to attend at any trial or proceeding. Where a child is suffer¬ 
ing from any disease requiring prolonged medical treatment 
for any physical or mental complaint, it may send such a child 
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to a Remand Home or an approved place for necessary treat¬ 
ment. Where such action has been taken the Court may not 
restore the child to the parent, guardian, or partner in marri¬ 
age, unless the Court is satisfied that such person will not rein¬ 
fect the child and for this purpose may require him to submit 
to a medical examination. No publication concerning the 
proceedings of a Court may disclose the name or identity of 
any child involved; contravention of this prohibition entails 
imprisonment for two months or fine of Rs. 500 or both. The 
Court may, however, permit such disclosure in the interests of 
child welfare in general if it does not adversely affect the 
interests of the child concerned. The Court may have regard 
to the character and age of the child, the circumstances in 
which the child is living, the reports of the Probation Officer 
and any other matter which the Court considers proper to take 
into account for the purpose of making any order. The con¬ 
sideration of these factors with respect to a youthful offender 
shall be after a finding of guilt is recorded. The report of the 
Probation Officer shall be treated as confidential except that it 
may be disclosed in order to enable the child or its parent or 
guardian to lead evidence to the contrary. 

Institutions 

The State Government is authorized to establish and main¬ 
tain Industrial Schools for the reception of children and 
youthful offenders. Any private industrial school or educational 
institution may be certified by the State Government. The 
State Government may declare any place as a Remand Home. 
It may similarly notify Fit Person Institutions and approved 
places. ‘Fit Person Institution’ may be any society, incorporated 
or not, having for its object the reception or protection of 
children or the prevention of cruelty to children, which 
undertakes to bring up or provides facilities for bringing up 
children entrusted to its care in conformity with their religion 
of birth. ‘Places of Safety’ are places or institutions for the 
temporary reception of children. Every school established by 
the State Government for the purpose of this Act shall have a 
Superintendent and a Committee of Visitors who together shall 
be the Managers of the school. The managers of a recognized 
school shall be its governing body. The Managers of a recog- 
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Tiized institution may decline to receive any child but when 
once a child is accepted they are bound to teach, train, lodge, 
clothe and feed him for the whole period of detention. The 
State Government may withdraw or suspend a certificate from 
any school if dissatisfied with its condition, rules, management, 
or superintendence, after notice and after hearing their objec¬ 
tions. The Managers may resign a certificate on giving six 
months’ notice. 

The State Government may appoint a Chief Inspector of 
Certified Schools and such other Inspectors and Assistant 
Inspectors as may be necessary. All Certified Schools are 
liable to be inspected at any time. They shall be so inspected 
at least once a year. It is the duty of the Officer inspecting to 
give every child an opportunity to make any complaint or ap¬ 
plication. Any Medical Officer authorized by the State Govern¬ 
ment may inspect any institution, with or without notice, in 
order to report to the Chief Inspector on the health of the in¬ 
mates and on the sanitary condition of the institution. An 
Educational Inspector should inspect the educational activities 
of the School. The Joint Director of Technical Education 
should inspect the industrial, technical, or agricultural activi¬ 
ties. The State Government may appoint Probation Officers. 
It may recognize any society which undertakes to supply 
Probation Officers. Any Court may appoint any other person 
as a Probation Officer for any particular case or proceeding. 
All Probation Officers shall be under the supervision and gui¬ 
dance of the Juvenile Court with respect to any duties assigned 
to them under the Act. They shall also be under the general 
supervision of the Chief Inspector and the Chief Presidency 
Magistrate or the District Magistrate. 

Destitute and Neglected Children 

Action in this behalf may be taken by any Police Officer 
or by any other person authorized in this behalf. 

Any child without a home or found wandering without a 
settled place of abode and without visible means of subsistence; 
or found begging; or found doing for a consideration any act 
under circumstances contrary to its well-being; any destitute 
or illegitimate child living on charity; or a child without a 
parent or guardian or with a parent or guardian unfit to exer- 
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cise or incapable of exercising or not exercising proper care 
and guardianship; any child known to associate or live with 
any prostitute or person or persons of criminal or drunken 
habits; any child lodging or residing in or frequenting places 
of prostitution; or any child otherwise likely to fall into bad 
association or to be exposed to moral danger, or likely to enter 
upon a life of crime may be produced before such Courts. 

Where such child is in the actual charge of a parent or 
guardian, there shall be a report to the Juvenile Court in the 
first instance. The Juvenile Court .may call upon the parent 
to produce the child and require him to show cause why the 
child should not be removed from his care. In a proper case, 
to prevent concealment or removal of the child beyond its juris¬ 
diction the Court may issue a search warrant. The Court shall 
examine the person producing the child and if the child is not 
left in the charge of the parent or guardian it may be sent to 
a Remand Home pending further enquiries. At the end of the 
enquiry the Court may commit him to a Certified School or to 
the care of a Fit Person Institution until the child attains the 
age of 18 years. In exceptional cases the detention may be 
for a shorter period but the reasons must be stated in writing. 
Or the Court may commit the child to the care of a relative or 
other fit person on taking a bond undertaking to be responsible 
for the good behaviour and well-being of the child and to ob¬ 
serve all such conditions as may be imposed by the Court for 
securing that the child may lead an honest and industrious life. 
The Court may also place him under supervision for any period 
up to 3 years. Supervision means placing the child under the 
control of a Probation Officer whose duty will be to secure pro¬ 
per care and protection of the child by the person to whose 
care the child has been committed. It may even while leaving 
the child in the custody of a parent or guardian place him under 
supervision. If there is a breach of the supervision order the 
Court can always step in to remove the child and commit him 
to a Certified School or Fit Person Institution. The Court may 
also allow a child whose ordinary place of residence is beyond 
the jurisdiction of the Court to go back to a relative or person 
fit and willing to take proper care of him. 

The parent or guardian unable to control a child may com¬ 
plain to the Court and seek an order of commitment to a Certi- 
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fied School or a Fit Person Institution. The Court may commit 
him, or if the home conditions are satisfactory, may place the 
child under supervision for any period up to three years. 

Youthful Offenders 

Any child who has been found by a Court to have com¬ 
mitted an offence is a youthful offender. When a child is 
arrested the Police Officer is required to release him on bail 
if sufficient surety is forthcoming, whether the offence is bail¬ 
able or not, unless he should be of opinion that such release 
may bring the child into association with any reputed criminal 
or expose him to moral danger or defeat the ends of justice. 
Where a child is not released he shall be detained in a Certified 
School or a place of safety, a Remand Home or other suitable 
place—which last means a suitable place or institution where 
a child is received temporarily by the owner or occupier. 
Where no such place is available male children may be detain¬ 
ed in a Police Station, apart from adult prisoners. If the charge 
is one of homicide or other offence punishable with death or 
imprisonment for life the child shall be detained in the House 
of Correction, Bombay or in a jail, in a separate cell apart from 
adult prisoners. Any girl arrested must be immediately pro¬ 
duced before a Court for orders and she may be detained in a 
Certified School or a place of safety. Information about the 
arrest of a child must be given to its parent or guardian and 
to a Probation Officer. The parent shall be required to attend 
the Court. 

No youthful offender shall be sentenced to death, trans¬ 
portation, or imprisonment, but serious cases on the part of 
unruly and depraved children may be reported to the State 
Government for orders. No security proceedings under Chap¬ 
ter VIII of the Criminal Procedure Code can be taken in res¬ 
pect of a child. Where a child is found to have committed an 
offence he may be committed to a Certified School or a Fit 
Person Institution until he attains the age of 18 years. The Act 
permits the continuation of proceedings notwithstanding that 
the child may have attained 16 years of age since his arrest 
or initiation of proceedings. All detentions are required to 
be until attainment of 18 years of age. In special cases the 
Court may award a shorter term. The Court may also dis- 
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charge a youthful offender after due admonition; or without 
passing a final order, release him on probation of good conduct 
and commit him to his parent or guardian on the latter exe¬ 
cuting a bond to be responsible for his good behaviour and 
well-being and to observe any conditions that may be imposed 
for securing that he leads an honest and industrious life, for any 
period up to 3 years. Where the offence is punishable with 
fine the youthful offender, if over 14 years of age, may be 
ordered to pay the fine. In all cases of release the Court is 
required to place him under the supervision of a Probation 
Officer. If the youthful offender does not keep good behaviour 
during the period, the Court may at any time pass a final order 
and commit him. 

Any youthful offender who ordinarily resides outside the 
jurisdiction of the Court may be allowed to go back to a relative 
or person fit and willing to receive him and to take proper care 
and control of him. Where the youthful offender is under 14 
years of age and the offence is punishable with fine, the Court 
may order the fine to be paid by the parent or guardian, 
unless the Court is satisfied that he has not conduced to the 
commission of the offence by neglecting to exercise due care 
of the child. Any case may be adjouned sine die and may 
be reopened at any time, if additional grounds or material be¬ 
come available. 

Offences to Children 

Sections 48 to 63 of this Act list several offences in respect 
of children and prescribe penalities for the same. 

It is an offence to assault, ill-treat, neglect, abandon, or 
expose a child; or to neglect to provide adequate food, clothes, 
medical aid, or lodging to a child so as to cause unnecessary 
mental and physical suffering; to employ a child to beg or to 
use it as an exhibit for the purpose of begging; to be found 
drunk in a public street or public place while having charge 
of a child to such an extent as to render himself incapable of 
taking care of the child; to give intoxicating liquor or danger¬ 
ous drug to a child in a public street or place except under 
medical advice or in an emergency. No child may be allowed 
to enter a place where intoxicating liquors or dangerous drugs 
are sold. It is an offence to incite a child to bet or borrow, or 
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take on pledge any article from a child; to allow or permit any 
child over 4 years of age to reside in or frequent a brothel; 
to cause the seduction or encourage the prostitution of a girl 
under 18 years of age. A presumption that she has been so 
encouraged may be drawn from a failure to remove a girl from 
the employment of a prostitute or from a person of immoral 
character. It is an offence to seduce a child employee for one’s 
own benefit or to expose such child to the risk of seduction, 
sodomy, prostitution, or other immoral conditions. 

Where it appears to the Court that a girl under 18 years 
of age is exposed to the risk of seduction or prostitution the 
Court may require the parent or guardian of such girl to 
enter into a recognizance to exercise due care and supervision 
in respect of the girl- 

Victimized Children 

Any child in respect of whom any offence is committed, 
or is suspected to have been committed or is likely to be com¬ 
mitted may be taken to a place of safety by a Police Officer or 
person authorized. Any child seeking refuge may also be so 
detained. It must be produced within 24 hours before a Court. 
The Court may make orders for its temporary care and detention 
pending the institution of proceedings against the person 
charged with an offence to the child or for taking other lawful 
action. The order remains in force till the termination of pro¬ 
ceedings and for one month after termination if it ended in a 
conviction. 

Any Court convicting any person for an offence to a child 
should make over such child to a Juvenile Court for appropriate 
orders. The Court may make an order of commitment to a 
Certified School or Fit Person Institution, or to the care of a 
relative or fit person on a bond and subject to conditions and 
also place the child under supervision. On breach of any con¬ 
dition the Court may make an order of commitment to a 
Certified School or Fit Person Institution. The Court may 
permit any child ordinarily residing beyond the jurisdiction of 
the Court to go back to a relative or fit person on a bond under¬ 
taking to take care of him. An order may be made in the ab¬ 
sence of the child. If the person charged with an offence to 
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the child is acquitted, such person may apply for reconsidera- 
tion of the order. 

Any person acting in the interest of a child may complain 
to a Court on oath that an offence has been or is being committed 
with respect to such child or that the child is being wilfully ill- 
treated or neglected and that it is necessary to remove the 
child to a place of safety. The Court may issue a warrant to 
search for the child and to detain the child in a place of safety, 
to a Police Officer who shall be accompanied by the com¬ 
plainant. 

Any Police Officer or other person effecting the arrest of a 
child shall inform a Probation Officer and an officer in charge 
of a Remand Home to enable them to make preliminary en¬ 
quiries. 

Period oj Detention & Orders for Maintenance 

Any child detained under this Act, if under 15 years of 
age, shall be detained until he reaches 18 years of age. A 
child above 15 years of age shall be detained for not less than 
two years. It is open to the Court in special circumstances to 
award a shorter period of detention for reasons to be recorded 
in writing. The Court may make an order for contribution to¬ 
wards the maintenance of a child in a sum not exceeding 
Rs. 50 a month against the parent or other person liable to 
maintain the child, if his means admit it. An order may be 
made against a putative father, unless an order under Sec. 488 
of the Criminal Procedure Code is in force in which case the 
payments may be directed to be applied to its maintenance. 
Ordinarily the Court shall select a Certified School, Fit Person 
Institution, or other person of the same religious denomina¬ 
tion as that of the child. The authorities of any School shall 
agree not to bring up the child in any religion other than 
its own. 

Conditional Releases 

The Chief Inspector may, six months after the commence¬ 
ment of detention, on the recommendation of the Visitors or 
Managers of a School or Institution or on application by a 
parent, guardian, or other relation release a child from the 
School or Institution under a written licence and permit him 
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to live under the supervision of any responsible person or 
society approved by him and willing to take charge of the 
child. The licence may be revoked at any time, whereupon 
the child shall return to the School or Institution. If the person 
or society who received such a child desires the revocation of 
the licence, the Chief Inspector is bound to revoke it. If upon 
revocation the child refuses to return to the School, the Chief 
Inspector may require that he be taken back into the School or 
Institution or be produced before the Court. The Court 
may summon the parent or guardian to produce the child or 
youthful offender. Failure to do so without reasonable excuse 
entails a fine which may extend to Rs. 50 in addition to being 
liable for abetting the child’s escape. Any person escaping 
from a School, Institution or supervision may be arrested and 
restored to custody. Such escape shall not be an offence, but 
the Institution may deal with him as they think fit. 

The State Government may discharge at any time either 
absolutely or on condition any child or youthful offender. 
Youthful offenders of 16 years of age or more may be trans¬ 
ferred to a Borstal School. Any child over 16 years of age having 
been released on licence who commits a breach of the condi¬ 
tions of the licence may be transferred to a Borstal School if 
it is considered inadvisible to send him back to his own School 
or Institution. The State Government may remove any child 
detained, if of unsound mind or a leper, to a mental hospital or 
leper asylum or other place for treatment. In cases of urgency 
the Managers may apply to the Court for orders under the 
Lunacy Act or the Lepers Act. Where information which is 
false and frivolous or vexatious is laid for the purpose of ob¬ 
taining a warrant for the search of a child alleged to be victi¬ 
mized or ill-treated, the Court may order the informer to pay 
compensation in a sum of Rs. 100 to the person informed 
against, which will be taken into account in any civil or criminal 
proceeding that may be taken with respect to such false infor¬ 
mation. 

The fact that the youthful offender is found to have com- 
mited an offence shall not be regarded as a previous conviction 
either under Sec. 75 of the Indian Penal Code or Sec. 565 of 
the Code of Criminal Procedure, nor shall it operate as a dis¬ 
qualification for any office, employment, or election. 
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The person to whose care a child is committed shall have 
the like control over the child as if he were his parent and shall 
be responsible for his maintenance. All orders may be amend¬ 
ed at any time with reference to the person named as cus¬ 
todian, supervisor, or Probation Officer and for the purpose of 
extending the period of commitment. Where a child is com¬ 
mitted to a School or Institution the authority concerned may 
send him to a Remand Home or Voluntary Home if it is in the 
interest of the child. Where the Institution has branches the 
child may be transferred to any branch after intimating the Chief 
Inspector. No proceeding shall lie for anything done or intend¬ 
ed to be done under the Act in good faith. The State Govern¬ 
ment may make rules for carrying out the purposes of the Act. 

Rules 

The rules made under the Act require the Court to forward 
its judgment, the finding as to the age, and the address of the 
child and all particulars of his home and previous record to any 
School or Institution to which he is committed. The Chief In¬ 
spector should inform the committing Court of every case of 
release on licence. The Manager may permit absence from the 
School for not more than 15 days in a year for visiting parents or 
relatives, as far as possible with the previous consent of the 
Chief Inspector. The Chief Inspector may grant leave up to 
six weeks for special reasons. Any child who has failed to 
return from leave may be arrested by any Police Officer with¬ 
out a warrant. 

(xHi) The Saurashtra Children Act 

While closely following the Bombay Act, it marks an ad¬ 
vance in two respects: Child has been defined as a person under 
18 years of age; the setting up of an after-care machinery to 
secure follow up and rehabilitation of juveniles is made obli¬ 
gatory. Thus it is the most progressive legislation on the subject 
in the country. 

(xiv) Ajmer 

The Bombay Children Act is applied to this State with 
suitable modifications. 
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(xv) Delhi . ... 

The Bombay Children Act is applied to this State with suit¬ 
able modifications. 


II. Working of the Acts 


Madras , , „ 

There are one senior Certified School and two junior Cer¬ 
tified Schools for boys, and a combined senior and junior Certi¬ 
fied School for girls which are all Government institutions. There 
are eight private junior Certified Schools of which one is a 
combined senior and junior Certified School for girls. The 
daily average strength in all the institutions for the yeai 1953 
was 3169.64. There are reception homes at Madras, Vellore, 
Salem, Tiruchirapalli, Madura, Coimbatore and Kozhikode. 
Certified Schools are recognized Higher Elementary Schools pro¬ 
viding general education up to the VIII standard. Voca¬ 
tional training is given in carpentry, spinning, weaving, masonry, 
tailoring, book-binding, mat-weaving, bee-keeping, laundry, 
agriculture, embroidery and music. In some schools there is a 
band-troupe which is in demand on hire at marriages and public 
functions. Physical training and games are available. Football, 
hockey, badminton, etc. are played by the children. They take 
part in inter-school sports. Training in ambulance, first-aid and 

scouting is also given. 

Special Children’s Courts are established at Madras, Madu¬ 
rai, Salem, Vellore, Tiruchirapalli and Kozhikode. In other 
places, the ordinary criminal Courts deal with children in 

camera. 

More than 800 children have been settled to normal life 
during 1953. 

About 3.5 per cent in 1952 and 2 per cent in 1953 appeared 

before Courts for the second time. 

The annual expenditure on the several Certified Schools js 
about Rs- 14,00,000 and the annual receipts from the industrial 
sections and other sources is Rs. 20,000. 


B 6 The Act is in force in the city of Calcutta and certain indus¬ 
trial areas in the Districts of Hooghly and 24 Parganas. A 
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House of Detention and a Central Children’s Court have been 
established in Calcutta. The House of Detention is the place 
for the intermediate custody of juvenile delinquents. The 
industrial school which had previously existed at Alipur was 
abolished during the War, but has been re-established at 
Berhampore. 

Section 27 of the Act which contains provisions for neglect¬ 
ed children has not been brought into operation ‘owing to more 
pressing problems’. A number of neglected children are, 
however, housed in the Vagrant Children’s Home under the 
Bengal Vagrancy Act. Famine, riot and refugee orphans are 
placed in orphanages and children’s homes by the Education 
Department. The Calcutta Vigilance Association (Greaves) 
Home and the Salvation Army Industrial Home at Entally are 
certified as fit for reception of youthful girl offenders. Section 
27 (2) b, however, is in force in Calcutta city and environs and 
it provides for the rescue of girls under 14 years of age living 
in houses of ill-fame. The Salvation Army Home at Entally, 
the Calcutta Vigilance Association Home, the Fendall Home, 
the Govind Kumar Home, Girls Refuge and Asdwar are all 
notified as places suitable for custody of girls dealt with under 
that provision. It has not been possible to give effect to the 
proposals for an all-round application of the provisions of the 
Act on account of financial stringency. The Government 
decided to await the shape of the All India Children’s Bill be¬ 
fore working out the financial implications and other details 
for setting up a proper organization under the Act. 

(The Children’s Bill pending in Parliament is now confined 
to Part C States only.) 

Madhya Pradesh 

The Madhya Pradesh Children Act of 1928 has not yet been 
brought into force. 

Mijsore 

The Mysore Children Act XLV of 1943 has not been brought 
into force in any areas of the Mysore State. With the addition 
of Bellary to Mysore State, the State has now a junior Certified 
School and it is proposed to apply the Act and open another 
Certified School at Bangalore. 
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Travancor e-Cochin 

The Act is in force in the whole State. No separate Juve¬ 
nile Courts have been established. First Class Magistrates 
have jurisdiction under the Act. There is one Certified School 
at Trivandrum to which juvenile delinquents are committed. 


Hyderabad 

The Act passed in 1951 is in force in the State. There is 
a Juvenile Court at Hyderabad with jurisdiction over the cities 
of Hyderabad and Secunderabad under a woman First Class 
Magistrate who is also the Superintendent of the Remand 
Home attached to it. She is aided by two Honorary Magis¬ 
trates, both of them women. District Magistrates have juris¬ 
diction to deal with juvenile delinquents in the Districts. 

Before the Act, juvenile delinquents were detained in a 
Reformatory School which was in fact a part of the Secunder¬ 
abad District Jail. Kutti Vellodi Children’s Home was started by 
the Hyderabad Children’s Aid Society on 2nd October 1951 
and subsequently the Government took over its management. 
All juvenile offenders in the State are sent here. 

The Hyderabad Children Protection Act 

This Act is now administered by the Social Services 
Department. It has an Inspectorate which goes from house 
to house, checks and registers the children of the several 
classes. Medical Officers look to their treatment and care. 
Unclaimed children are admitted into Government or private 
orphanages. As many as 13,317 children were registered in 
1953. The Act is at present in force in the cities of Hyderabad 
and Secunderabad only, and it is felt it might usefully be ex¬ 
tended to all towns with a population of over 5,000. 


East Punjab T . 

The Act passed in 1949 is not yet implemented. It is 

learnt that the rules are under formulation by the Director of 

Public Instruction. 

v 

Uttar Pradesh , . 

The Children Act I of 1952 has not been enforced yet on 

account of financial considerations. It is proposed to enforce the 
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Act in selected areas in the first instance and then to extend it 
to the whole of the State. 

Bombay 

The Bombay Children Act is in force in the greater part 
of the State. There are thirty Juvenile Courts. In Bombay 
city there is a special Children’s Magistrate presiding 
over the Juvenile Court. In other areas the First Class Judi¬ 
cial Magistrate sits with two Honorary Magistrates to dispose 
of children’s cases. Part VII dealing with the trial of youthful 
offenders is in force in the whole State. Part V dealing with 
the protection of destitute and neglected children and Part VI 
dealing with offences in respect of children are in force in a 
large number of Municipal areas in the State. All the 
machinery contemplated by the Act is in actual application. 
Seventy per cent of the cases are protection cases whereas 30 
per cent only are delinquent cases. 

Delh i 

The Bombay Children Act of 1924 is in force in Delhi. The 
Act deals with two types of children: (a) the child who needs 
protection against cruelty, abuse, or neglect and consequent 
moral danger; and (b) the juvenile delinquent. The distinction 
is regarded more apparent than real and the administrative 
measures for both have been combined. A Children’s Home is 
established in Delhi with accommodation for 55. There is a 
Juvenile Court in Delhi presided over by a woman Magistrate. 


Saurashtra 

The Act was passed in 1954 and has not yet been put into 
operation. 


III. Decisions of Courts 

The accused were 16 and 17 years of age. They were found guilty of 

mU r de f sentenced to death. The High Court in upholding the sentence 

said: The Madras Children Act exempts a person under 16 years of age 
from a sentence of death and the Court cannot extend the Act and exempt a 
person above 16 years of age from liability to a sentence of death.”* 


* 1942 (2) M.L.J. 312 
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The jurisdiction of the ordinary Magistrate to try a lad of 15 is not taken 
away by Section 4. There cannot be a sentence of imprisonment even in de¬ 
fault of payment of fine in respect of a person under 16 years of age.5 

In one case the question was whether the word ‘girl occurring in the 
Bengal Suppression of Immoral Traffic Act and the Bengal Children Act is 
confined to unmarried girls only. Costello J. said: “The whole purpose and 
the obvious design of this Act would be defeated if the limitation which we 
are invited to put upon the word ‘girl’ were put upon it by the Court. It 
would then be easy for a person who desires to live on the immoral earnings 
of a young girl to marry her solely for the purpose of enabling him to put 

himself outside the provisions of the statute and to set the law at defiance. 

Lort Williams J. was not prepared to disagree, but applying the legislation of 
this character to persons who are married seemed to him to be going too far. 
He recognized that in this country girls are married at an early age but he 
was of opinion that this may be remedied more appropriately by raising t ie 
permissible age for marriage. A married girl under the age of 16 years was 
ordered to be removed from a brothel to "be detained in suitable custody and 


that order was upheld.6 * . 

A certificate that a child is unruly and depraved and therefore merits im¬ 
prisonment must be based upon the child’s antecedents and cannot be based 

on a present conviction. 7 , 

In the case of one boy the Superintendent of the School on the recommen¬ 
dation of the Visiting Committee asked for extension of the period of detention 
by one year in view of the accused’s physical immaturity and poverty. The 
District Magistrate agreed that the extension was needed, but finding he had 
no power, referred the matter to the High Court. The High Court exercised 

its powers of revision and extended the periods 

One boy of 15 and another of 10 were charged along with an adult of 50 

under Sections 379 and 114 of the I.P.C. Objection was taken to the trial 
of the children by the Ordinary Court. Reading Sections 46 (5) & (6) and 
51 of that Act, the Bombay High Court came to the conclusion stated by 
the Chief Justice in these words: “Reading the Bombay Chi dren Act as 
a whole I think one must say that the jurisdtction of the Childrens Court 
is not exclusive, the other Presidency Magistrates can try cases m which 
children are concerned. I reached the conclusion with a certain amount 
of regret, because I cannot help feeling that one object of the Bombay Child¬ 
ren Act was to provide a special Court for the trial of a child or a spec 
procedure where there was no Children’s Court and it is, I defect 

in the Act that prosecuting authorities may send children up before one of 
the ordinary Courts in a place where a Juvenile Court is available and the 
ordinary Court is not then bound under the Act to try the case by the special 


procedure.” 9 

In one case 


the Bombay High Court pointed out that Section 87 (b) was 


6 

6 

7 

8 
9 


1932 M.W.N. 1076 

1928 LVI Calcutta 750 

I.L.R. 1944 Karachi 272 

(1939) XLI B.L.R. 554 

XLIV B.L.R. 84 (This has since 


been remedied in Bombay) 
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much wider than the corresponding Section 39 of the English Children Act 
under which the discretion was left to the Children’s Court to direct that no 
report of the proceedings shall reveal the name, address, or school or other 
particulars calculated to lead to the identification of the child. The High 
Court recommended an amendment giving such discretion to the Court to 
allow publication which they said would still leave sufficient protection to 
the interests of children. 10 

There is nothing in the Children Act to preclude the Sessions Judge 
from awarding a sentence of death or transportation to a boy convicted of 
murder though he may be under 16 years of age. 1 1 

Section 31 of the Reformatory Schools Act overrides Section 562 of the 
Criminal Procedure Code where the offender is under 15 years of age. 


10 A.I.R. 1946 Bombay 115 (The Bombay Act has been amended 
accordingly) 

1 1 I.L.R. 1942 Nagpur 305 


CHAPTER XIII 


BORSTAL SCHOOLS 
I. The Borstal Schools Acts 

The Borstal Schools Acts provide a special treatment for 
adolescent offenders, that is offenders between 15 and 21 years 
of age (between 16 and 21 years of age where Children Acte 
are in force). These Acts are in force in the States of 
Madras and Andhra, Punjab, Bengal, Madhya Pradesh, Uttar 

Pradesh, Bombay, Mysore and Travancore. 

A Borstal School is a corrective institution wherein 

adolescent offenders are given such industrial training and 
other instruction and are subject to such disciplinary and 
moral influences as will conduce to their reformation and pre¬ 
vention of crime. 


(i) The Madras Borstal Schools ActV of 1926 

This Act is the earliest in date. The object of the Act, 
as explained in a note to the Bill, is to provide special institu¬ 
tions for the detention of adolescent offenders, where they 
will be given industrial training and other instruction and 
subjected to such disciplinary and moral influences as will 
conduce to their reformation. The period of adolescence is 
the most critical in an individual’s life and it is necessary to 
prevent habits of immorality and crime from being formed, 
it is undesirable to familiarize adolescents with ordinary jai 
life and bring them into contact with adult prisoners. So the 
Act authorizes the State Government to establish Borstal 
Schools for the detention and training of adolescent offenders. 
Based upon the experience of the Borstal School at Tan]ore it 
was intended to extend and expand that experiment The main 
features are the special and individual training of the mmate 
and the conditional release of those who appear to deserve the 

privilege, to enable them to make a living- 

Any person convicted of any offence punishable with im¬ 
prisonment or failing to furnish security under Section 118 of^the 

Code of Criminal Procedure may be dealt with unde 
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Visiting Committee 

Borstal Schools are under the superintendence of the 
Inspector-General of Prisons. In all matters on which this 
Act is silent they are governed by the Prisons Act 1894 and 
the Prisoners Act 1900 ‘as if it were a prison and the inmates 
prisoners’. A sentence of detention is deemed to be a sentence 
of imprisonment for the purpose of appeal and revision. The 
control and management of the Borstal Schools is vested in. 
a Superintendent appointed by the State Government. There 
should be a Visiting Committee appointed for every Borstal 
School consisting of the Sessions Judge, the District Magis¬ 
trate and the District Educational Officer and four non-official 
members. The duties of the Visiting Committee are to visit 
the school, to ensure the proper working of the provisions of 
the Act, to suggest improvements in training, to interview 
new admissions upon arrival in order to suggest any special 
training for them, to consider cases recommended by the 
Superintendent for release on licence and to consider what 
action is necessary with respect to those a,bout to be released. 


Committal 

Ordinary Criminal Courts not inferior in rank to the 
Court of a First Class Magistrate may exercise the powers 
under this Act. Any other Magistrate may submit proceed¬ 
ings for action in a suitable case to a Court competent under 
this Act. The Court may pass a sentence of detention in a 
Borstal School in lieu of a sentence of imprisonment. The 
detention shall be for not less than two and not more than five 
years. It should appear to the Court that by reason of his 
criminal habits or tendencies, or association with persons of 
bad character, the offender should be subjected to detention 
under such instruction and discipline as appears most con¬ 
ducive to his reformation and the repression of crime. The 
Court shall consider any report or representation which may be 
made to it regarding the suitability of any case for Borstal 
treatment. It must be satisfied that the character, state of 
health and mental condition of the offender and the other 
circumstances of the case are such that the offender is likely 
to profit by such instruction and discipline. 

This power may also be exercised by the Inspector-General 
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of Prisons with respect to any offender under 21 yea ** 
age undergoing imprisonment under a sentence awarded befo e 
after the Act, if he considers it proper and he may transfer 
him to a Borstal School. This power may be exercised by the 
State Government with respect to any offender between 16 
and 21 years of age sentenced to transportation before oi after 
the Act if it considers it proper to do so and direct his transfer 
to a Borstal School. Detention in a Borstal School shall cease 
on the offender’s attaining the age of 23 years. On thei report 
of the Visiting Committee the State Government may also 
direct the transfer of any person found to be incorrigible or 
be exercising a bad influence on other inmates of the school, 
from a Borstal School to a prison. The State Government may 
direct detention in a special ward or suitable part of a prison, 
until accommodation is available in a Borstal School. 

Conditional Discharge . 

The Inspector-General, on the recommendation of the 

Visiting Committee, may permit the discharge of any inmate 

from a Borstal School subject to the following conditions^ 

(1) Six months must have expired from the commence- 

of the detention. 

(2) He must be satisfied that there is a reasonable proba¬ 
bility that the inmate will abstain from crime and 

lead a useful And industrious life. 

(3) The inmate must agree to be placed bnder the super¬ 
vision or authority of any Government Officer, secu¬ 
lar institution, person or religious society of the same 

religion as the inmate. 

(4) Such officer, institution, person, or society must be 
willing to take charge of him. 

Every inmate so released must be placed under a Probation 
Officer to be appointed by the District Magistrate. 

A licence may be revoked by the Inspector-General at any 
time; the State Government may require the revocation of any 
licence. Upon revocation the inmate must 0 
School. 

Classification of Inmates . was 

In the Act as originally passed, classification of inmates w 
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left to be determined by the rules to be made under the Act. 
By an amendment of 1936 certain provisions are introduced 
into the Act which deal with classification and punishments. 

Inmates are divided into four grades: the penal grade, the 
ordinary grade, the star grade and the special star grade. On 
reception every one is placed in the ordinary grade and the pro¬ 
motion to any other grade is by the Superintendent who is 
required to act according to the rules and the general instruc¬ 
tions of the Visiting Committee and upon a close personal 
observation of the inmate, taking into account his general beha¬ 
viour, amenability to discipline and attention to instruction 
both literary and industrial. 

The punishments for offences committed in the School are 
formal warning, extra drill, deprivation of any of the privileges 
of the grade, reduction in grade, caning (six cuts on each hand) 
and whipping (13 stripes). These may be awarded by the 
Superintendent only. 

Inmates may be put to work for not more than 9 hours a 

day. 

The conviction of an adolescent shall not be regarded as 
a conviction for the purpose of any disqualification attaching 
to a conviction for any offence. 

Rules 

The Superintendent is required to conduct a psychological 
examination of every inmate and record his findings and report 
any inmate whom he may consider unfit for Borstal training 
to the Inspector-General. The Medical Officer should subject 
every inmate to a detailed medical examination once every 
month. 

The school shall be divided into houses each under a House¬ 
master who is responsible for the tone and general behaviour, 
the training of each inmate, and the proper distribution of food. 
Each house is divided into groups, each group to be under a 
monitor to be selected by the House-master from among the 
group. In the division into houses and groups care shall be 
taken that the best and the worst inmates are put together and 
not separated. Each house shall also have a head-monitor. 

Every inmate shall remain in the ordinary grade for at 
least three months, during which period he should be observed 
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carefully with special reference to his character, mental dis¬ 
position and fitness for special training. During this period he 
shall be engaged only in domestic service, gardening, or fann¬ 
ing and may be allowed to take part in games if of good beha¬ 
viour. An inmate promoted to the star grade shall also be 
placed in a trade suitable to his individual taste and capacity. 
For exemplary conduct there shall be paid to him badge money 
at the rate of Rs. 1-5-4 per mensem. He may next be P ro ™ ot - 
ed to the special star grade, if the Superintendent is satisfied 
upon a close observation of his general demeanour and effici¬ 
ency that he may be placed in a position of trust. In this grade 
the inmates get a distinctive dress, they may act as monitors, 
they may supervise other inmates on parade, in workshop and 
recreation rooms. They may be employed to perform sentry 
duty and otherwise to assist the administration. They may 
be permitted to go out unattended. They are not locked up 
at night. By exemplary conduct they may earn badge money 
at Re. 1 per mensem. Those in the star and special star grades 
may be permitted to take part in games, to go out to scout 
camps and to compete in sports and tournaments in the Distric . 
Those in the penal grade are employed on hard and laborious 

work. 

Demotions & Privileges 

The Superintendent may reduce any inmate in grade to 
misconduct or for exercising a bad influence in the school. Any 
demotion to the penal grade for a period exceeding three 
months should be made with the specific sanction of the 
Inspector-General. He may restore any inmate to his original 
grade. He may grant leave of absence to any inmate in e 
star and special star grades for a period not exceeding 10 days 
at a time and subject to a maximum of 15 days in a year if he 
is satisfied that the inmate will return at the end of the leave 
and that his behaviour justifies such a privilege. He may grant 
in special cases leave to visit the parents or relatives who may 
be dangerously ill. During such leave he shall be deemed to 
have been released on parole. Any leave may be cancelled 
at any time by the Superintendent and he may requisition the 
services of the Police to bring back the inmate. Every inmate 
must be given literary education for two hours a day and voca- 
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tional training for five hours a day. A part of the time shall b- 
devoted to instruction and training in ambulance, first aid and 
scouting. There shall be annual sports and distribution of 
prizes. Religious and moral instruction shall be provided as 
far as possible. There are provisions in detail covering the 
daily routine, the scale of diet, clothing and bedding, etc. 

All Magistrates committing offenders to the Borstal 
School are required to furnish the Superintendent with a copy 
of the judgement and detailed information regarding the pre¬ 
vious history, parentage, occupation, etc. relating to the 
offenders. 

An inmate may receive one visit a month from parents, 
relatives, or friends. Special visits may be permitted by the 
Superintendent. Facilities to obtain legal advice must be 
afforded. The Superintendent may limit the length of the visit 
and determine whether it should be in the presence of an officer 
of the School. An inmate may write once a month to any rela¬ 
tive or more often at his own cost and with the permission of 
the Superintendent. He may receive any letter addressed to 
him. Both incoming and outgoing letters are subject to censor¬ 
ship. Serious illness shall be reported to the parent or near 
relation if his address is known. The Superintendent is requir¬ 
ed to answer any enquiries by them concerning an inmate, if 
postage for the reply is enclosed. 

Visiting Committees 

The duties of the Visiting Committee are also described in 
detail in the rules. The members of the Visiting Committee 
shall visit the School in rotation once a week. They shall meet 
once a quarter. They are required to examine the punishment 
book, medical register, admission and disposal register and 
after-care reports; interview new admissions; hear any re¬ 
presentations that the inmates may desire to make. They have 
to consider all recommendations for release on licence made by 
the Superintendent and the suggestions regarding their employ¬ 
ment and their placing under Probation Officers. The Superin¬ 
tendent is required to give effect to the resolutions of the Com¬ 
mittee or report to the Inspector-General his reasons for not 
carrying out such recommendations. 
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Upon Discharge 

The Superintendent is required to notify the Discharged 
Prisoners Aid Society of the District to which the inmate be¬ 
longs six months before the due date of discharge. It is the 
Secretary’s duty to find an honorary worker to look after the 
inmate and intimate his name to the Superintendent. Each in¬ 
mate released should be provided with a letter addressed to 
such honorary worker containing particulars of the vocational 
training undergone by him and the work for which he may be 
found suitable. 

(ii) Andhra 

The Madras Act is in force in Andhra State. 

(Hi) The Bengal Borstal Schools Act I of 1938 

This is identical with the Madras Act subject to the follow¬ 
ing remarks: A person who incurs imprisonment for failure 
to furnish security required under Section 562 of the Criminal 
Procedure Code may also be dealt with under the Borstal 

Schools Act if under 21 years of age. 

The functions of the Visiting Committee, the classification 
of inmates into four grades and the punishments that may be 
inflicted upon them which are contained in Part III-A of the 
Madras Act as Sections 19(A) to 19(F) do not form part of the 
Bengal Act. They are left to be provided for by the rules. It 
may be remembered that these provisions were inserted into 
the Madras Act by the Amending Act of 1936. 

(iv) The Bombay Borstal Schools Act XVIII of 1929 

All the provisions of the Madras Act are contained here, 
except those relating to the duties of the Visiting Committee, 
the classification of inmates into four grades and the punish¬ 
ments that may be inflicted upon them. As in Bengal these 
matters are required to be provided for by rules. 

It is necessary to state where it differs and what additional 
provisions it contains. Any offender found guilty of an 
offence punishable with imprisonment for life also may be dealt 
with under this Act. The Court is required to provide an 
opportunity to and hear the parent or guardian of the offender 
on the question of the suitability of the case for Borstal treat- 
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ment, a provision which is highly desirable. 

The State Government may exclude any class or classes oi 
persons from Borstal treatment. The Inspector-General has 
the power to remove any offender suffering from illness to any 
civil hospital for securing medical treatment. A tre^h licence 
may be granted even in a case where a previous licence was 

revoked. . _ .. 

All requests for the revocation of a licence from those in 

whose supervision an inmate released on licence is placed must 
be referred by the Inspector-General to an Investigating Com¬ 
mittee. If it reports that such person is unfit for detention in a 
Borstal School the case should be reported to the State Govern¬ 
ment which may commute the residue of the term of detention 
to one of imprisonment. Another important provision is the 
power granted to the State Government to extend the period of 
detention by one year if the Inspector-General and the Visiting 
Committee report that it is expedient to do so, considering the 
‘conduct and progress’ of the inmate. All complaints of misbeha¬ 
viour on the part of the licensee and all cases of breach of condi¬ 
tions of any licence shall be reported to the Investigating Com¬ 
mittee who shall enquire and report to the Inspector-General. 
If it reports that he is unfit for detention in a Borstal School, the 
report is communicated to the State Government which may 
commute it to one of imprisonment or extend the period of 
supervision, detention, or imprisonment by one year. 

While ordinarily no person who has attained 23 years of 
age may be in a Borstal School, the State Government may in 
any particular case direct that the detention may continue until 
the person has attained 25 years of age. 

The State Government may remove any disqualification on 
the recommendation of the Inspector-General and the Visiting 
Committee, with respect to any person committed to a Borstal 
School. ' 

(v) The Travancore Borstal Schools Act of 191^5 

This Act is based on the Bombay Act. 

(vi) The Mysore Borstal Schools Act XLVI of 1943 
This also follows the Bombay Act, but the following differ¬ 
ences may be noticed. 
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Even a person with a previous conviction may be dealt with 
under this Act, but not a person who has previously been de¬ 
tained for the whole period prescribed in an order of detention 
or who has been transferred to a prison on the ground that he 
is incorrigible or that he is exercising a bad influence on the 
other inmates of the School. The Mysore Act contains those 
sections of the Madras Act Part III-A which prescribe the con¬ 
stitution and powers of the Visiting Committee, and those deal¬ 
ing with the classification of inmates, punishment of offenders, 
placing of those released on licence under Probation Officers, 
etc. 

The East Punjab, Madhya Pradesh and Uttar Pradesh Bors¬ 
tal Schools Acts may be grouped together as their provisions 
are similar. 

(vn) The Punjab Borstal Act XI of 1926 

Under the Punjab Borstal Act IX of 1926 all offences punish¬ 
able with transportation or rigorous imprisonment under the 
Indian Penal Code may be dealt with, except offences punish¬ 
able with death, offences punishable under Chapter V-A (crimi¬ 
nal conspiracy) and offences punishable under Chapter VI 
(offences against the State). An offence punishable with fine 
or simple imprisonment cannot be dealt with under this Act. 
Offences punishable with imprisonment under the Public Gam¬ 
bling Act of 1867, the Opium Act of 1878 and the Punjab Excise 
Act of 1914 cannot be dealt with under this Act. A person 
incurring imprisonment for failure to furnish security for good 
behaviour under Sections 109 or 110 of the Criminal Procedure 
Code in respect of political activities may not be detained in 
a Borstal School. 

The Act applies only to a male person under 21 years of age. 
The period for which an order of detention under this Act may 
be made shall be not less than two and not more than seven 
years, but a Magistrate may not order detention for a period 
exceeding three years. 

The District Magistrate may substitute an order of detention 
for not less than two and not more than three years, in the case 
of any male person under 21 years of age undergoing rigorous 
imprisonment under the sentence of any Magistrate. The 
Superintendent of a jail may report any case, which in his 
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opinion is fit for detention in a Borstal School, to the District 
Magistrate who may make an order of detention in a Borstal 
School, provided no appeal is pending and provided tnat the 
Appellate Court has not rejected an application in that behalf. 

No person who has been previously detained for the whole 
period prescribed in an order of detention or who has been trans¬ 
ferred to jail may again be ordered to be detained in a Borstal 

School. 

An inmate may be released on licence after the expiration 
of one-third of the period of detention or two years, whichever is 
shorter. The license may be suspended by the Superintendent 
for three months, or revoked by the Managing Committee where¬ 
upon it shall be the duty of the inmate to return to the School. 

An inmate who escapes from an Institution or from super¬ 
vision may be arrested without warrant and upon conviction 
may be sentenced to imprisonment for two years or fine or both. 
The State Government has the power to remove any inmate of 
unsound mind to a lunatic asylum. Section 12 and Chapter XI 
of the Prisons Act and Sections 35 to 50 and rules made undei 
Section 51 of the Prisons Act apply to Borstal Institutions. 
Whipping as a punishment for offences in the school shall be on 
the palm of the hand only. 

The State Government may extend provisions of this Act 
to persons between 21 and 23 years of age; it may also apply the 
provisions of this Act to females who, however, shall not be 
liable to be whipped. 

(viii) The Central Provinces Borstal Act IX of 1928 

This is identical with the Punjab Act. Offences under Sec¬ 
tion 153-A (promoting enmity between classes) and all offences 
committed in pursuance of political activities are also excluded 
from Borstal treatment. The members of either chamber of the 
State Legislature and members returned to either chamber of 
the Central Legislature from the State are authorized to inspect 
all Borstal Institutions in the State. The maximum period for 
which detention may be ordered is five years only and not seven 
as in the Punjab Act. 

In both the Punjab and Madhya Pradesh Acts, there is 
no provision for removing the disqualification attaching to a 
conviction. 
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(ix) The United Provinces Borstal Schools Act VII of 
1938 

The exclusion of certain offences from Borstal treatment is 
as in the Punjab Act. The maximum period of detention is five 
years as in the M. P. Act. Section 13-A provides that the deten¬ 
tion in a Borstal Institution for the first time shall not be regard¬ 
ed as a conviction for the purpose of any disqualification attach¬ 
ing to a conviction for any offence. 

II. Borstal Schools 


M adras 

The Borstal Schools are under the Inspector-General of 
Prisons. The staff of the school is regarded as a part of the jail 
establishment and transfer of the staff from jails to Borstals and 
vice versa is permissible. There is one Borstal School in the 
State at Palamcottah. A Visiting Committee consisting of offi¬ 
cial and non-official members is constituted. They can recom¬ 
mend premature discharge of inmates who have completed six 
months of detention if their conduct has been good and if there 
is a reasonable probability that the inmate will abstain from 
crime and lead a useful and industrious life. They are placed 
under the supervision of Probation Officers who also attend to 
the after-care of inmates. 

Bengal 

There is one Borstal School for the whole of West Bengal 
at Berhampore under the Home (Jails) Department. Youthful 
offenders between the ages of 15 and 21 (16 and 21 in areas 
where the Bengal Children Act is in force) are sent to that 
School. 

Bombay 

There is one Borstal Institution at Dharwar with capacity 
for 600, under the Inspector-General of Prisons. All offenders be¬ 
tween 16 and 21 years of age sentenced to imprisonment may be 
sent to the Borstal School, but only about 200 are in the Dhar¬ 
war school. As many cases as ought to go to the Borstal do not 
go, because sending to the Borstal Schools is discretionary with 
the Magistrates, and the minimum period for which detention 
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in a Borstal is required is considered too long. There is no Visit¬ 
ing Committee to review cases. It is run more like the juveni e 
section of a jail and there is no licencing out of inmates. 


Mysore^ ^ has not been brought into force. Since Bellary 

town with its Borstal School accommodating 200 adolescent 
offenders has been transferred to Mysore State, it is now consi¬ 
dering steps to open a Borstal School in Bangalore also. 

Madhya Pradesh 

There is a Borstal School at Narsingpur. 


^ ^*The Borstal Schools Act is not worked in the State, and it 
is said that the juvenile jail in Bareilly is run very much on the 
lines of a Borstal School. 


The Juvenile Jail, Bareilly 

All juvenile offenders under 19 years of age and not more 
than 21 years of age at the date of conviction sentenced to im¬ 
prisonment for not less than one year are detained in this jail. 
It is essentially a correctional institution where an attempt is 
made to give the offender such treatment as would create in him 
a desire for reform without any force or compulsion and to give 
such training as would create a high standard of social behaviour. 
Instruction in reading, writing and arithmetic and vocational 
training are both given. Physical drill and indoor and outdoor 
games are available. They are allowed to work and earn in 
outside fields and factories without escort. During the last 12 
years there has been only one case of escape. To maintain home 
contacts the boys are given home leave. Every earner is requir¬ 
ed to contribute to a Boys’ Fund which is managed by a Com¬ 
mittee of the boys and used for helping in the rehabilitation of 
released inmates. There is a junior secondary school inside the 
jail. Those who desire to pursue studies in higher standards 
are allowed to do so in outside schools. They go in plain clothes 
and in shoes, with pocket money provided. There is a co-opera¬ 
tive canteen which supplies articles of daily necessity. 
Earning boys are shareholders in the canteen, who share the 
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profits of the canteen and the share money is refunded at the 
time of release. The canteen is managed by representatives of 
the boys. Articles manufactured in the jail are sold at a stall 
outside the jail gates. An elected panchayat of the inmates 
looks after sanitation, cooking, etc. as also minor cases of in¬ 
discipline among the inmates. Recreational and general educa¬ 
tional activities are also managed by the boys themselves. The 
House-masters in charge of hobbies, recreation and reading 
room are chosen by the boys. 

A Committee of Management consisting of official and non¬ 
official members including two members of the State Legislature 
helps in the several activities of the jail and watches the pro¬ 
gress of the inmates and makes recommendations to the Superin¬ 
tendent. 


III. Decisions on the Borstal Schools Acts 


In one case the High Court set aside an order of committal of one Rajam- 
mal, a young woman of 16 or 17 years of age, to a Borstal School made by a 
Sessions Judge upon a conviction for theft on the ground that adolescent girls 
cannot be sent to a Borstal School. 1 

For remaining in an unlawful assembly after it is ordered to disperse, 
certain persons were sentenced to detention for two years in the Borstal 
School. The High Court set aside the sentences as illegal because there was 
no finding and no reason to suppose that the lads were of criminal habits or 
associated with persons of bad character. It observed: “The Magistrate seems 
to be under an erroneous impression that any adolescent, no matter what his 
characteristics or surroundings may be, can be borstalized.” 2 3 

The policy of the Government as set forth in the prefatory note to the 
Borstal Schools Act is that it is undesirable from all points of view to fami¬ 
liarize adolescents with ordinary jail life. But that does not mean that unless 
he could be sent to a Borstal School, which cannot be done unless he is proved 
to be of criminal habits, tendencies, or associations, he should go scot free.3 

An adolescent offender was found guilty of murder and the Sessions Judge 
considered the case fit for action under the Borstal Schools Act and directed 
his detention in the School for five years. The High Court set aside that 
order and sentenced him to three years’ R. L It said that it is not sufficient 
that the offender be adolescent; he should be a person addicted to criminal 
habits or associated with persons of bad character. In the absence of such 
evidence an order of detention cannot be valid. 4 


1 1940 H M.LJT. 132 

2 1931 M.W.N. 265 

3 1931 M.W.N. 401 

4 1931 ILH. LTV Madras 764 
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A person between 16 and 18 years of age was convicted of murder. The 
Sessions Judge stated that the offence was committed under provocation and 
in the heat of passion but not on account of criminal tendencies and so he 
could not be dealt with under the Borstal Schools Act. The High Court 
pointed out that the words ‘criminal tendencies’ should not be construed too 
narrowly. Whenever an adolescent is convicted of an offence ordinarily he 
should be given the advantage of being put into the Borstal School. That a 
person who has no criminal tendencies should be sent to the ordinary jai 
whereas a person with criminal tendencies will be sent to a BorstalSchool 
is an interpretation which would defeat the object of the Act itself. There is 
a greater danger of contamination by association with hardened criminals m 

the case of a person without criminal tendencies. 

The High Court said in that case: criminal tendencies do not manifest 
themselves in acts involving dishonesty only. A person who owing to lack of 
self-control or as the result of his environment is unable to restrain himself 
and commits an offence without regarding the consequences may be said to 
exhibit criminal tendencies. It is difficult to lay down hard and fast conditions 
as to the type of adolescents who could be sent to a Borstal School. We can 
think of no case in which an adolescent should be sent for a long period to an 
ordinary jail in which he cannot, with better advantage to himself and to the 

community at large, be sent to Borstal School.’** 

A person found guilty of pick-pocketing in an open shandy in broad day¬ 
light far from home is a person of criminal tendencies and may be sent to a 
Borstal Institution even though not addicted and no association is proved.6 

A boy just past 16 was convicted for murder and sentenced to transporta¬ 
tion with a recommendation that the State Government should order his 
detention in a Borstal School. When the matter came up to the High Court, 
it said that the Borstal Schools Act covered all adolescents with criminal ten¬ 
dencies. “We consider that it is somewhat inequitable to send adolescents 
with records of theft, cheating and criminal tendencies of that type alone to 
Borstal Schools and send adolescents with different criminal tendencies as 
here to the ordinary jail with the far greater hardship involved and the lesser 
facilities for reformation and of settlement in life by teaching a useful occupa¬ 
tion.” The fact that this young boy dealt such injuries to the deceased for 
such a petty reason and threw the body into a well shows pronounced 
criminal tendencies in him. 5 6 7 

A youth of 17 was convicted of murder and sentenced to transportation. 
Being ashamed of his brother’s conduct in committing petty thefts, in a 
righteous indignation he had stabbed his younger brother to death. The High 
Court said that an adolescent offender must be shown to have criminal habits, 
tendencies or association with persons of bad . character before they could 
commit him to a Borstal Institution under the Act. They recommended the 
case to the State Government to be sent to a Borstal School. 8 

A lad of 19 was found guilty of murder. He had killed his mother. His 


5 1948 II M.L.J. 630 

6 1937 N.W.N. 639 

7 1949 I M.L.J. 282 

8 1948 2 M.L.J. 115 
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father had died 15 years before. The mother lived in concubinage with one K.. 
She refused to give money for the appellant’s marriage or for his younger 
brother. She settled all the property on K. She refused to cook food for 
them. The High Court in recommending the case to the State Government 
observed: “The appellant has been the victim of an abnormal and unnatural 
environment, bereft of maternal affection and we cannot think that this is a 
fit case in which he should serve a long term of life imprisonment in an 
ordinary jail.”9 

An order of detention in a Borstal School for two years (the minimum 
period) may be passed for failure to furnish security for good behaviour. 10 
The periods of detention cannot be made to run concurrently. 1 1 A sen¬ 
tence of detention cannot be ordered to commence after the expiry of a current 
period of detention. 1 2 

The Bombay Borstal Schools Act provides a machinery for reforming 
adolescent offenders who have not become incorrigible and the provisions are 
in no way limited to first offenders; an attempt should always be made to 
reform offenders before sending them to jail and running the risk of their 
becoming hardened criminals. It is the duty of the Court to consider in 
respect of adolescent offenders whether the case is fit to be dealt with under 
the Borstal Schools Act. Section 6 contains a proviso which enjoins the Court 
to afford an opportunity to the parents or guardians of adolescent offenders 
and to take their report into consideration as to the suitability of the offender 
for detention, in addition to the characteristics, state of health and mental 
condition of the offender so to be dealt with. 13 

Juvenile Magistrates should not sentence juvenile offenders to long periods 
merely because they think that such detention will be to the benefit of the 
accused. The period must have relation to the offence committed, i 4 

The Bombay Borstal Schools Act is designed not only to reform the 
offender but to save him from the stigma of conviction. The Magistrate should 
find a youthful offender guilty but should not convict him of an offence but 
should in lieu of a sentence of imprisonment make an order of detention. 1 5 
It is wrong to sentence the accused to R. I. and direct him to undergo that 
imprisonment in the Dharwar Juvenile Jail; the sentence must be one of 
detention in a Borstal School in lieu of imprisonment. 16 

It is not a sentence of imprisonment that is suffered in a Borstal Institu¬ 
tion, but a sentence of detention. Borstal is not a prison and detention there 
is not imprisonment. 1 7 


9 1948 n M.LJ. 452 

10 1934 LVH Madras 928 

11 1938 M.W.N. 387 

12 M.W.N. 1031 

13 1938 AIR. Sind 391 

14 1921 XLVI Bombay 428 
16 AJJt. Sind 78 

16 A.LR. 1932 Bombay 489 

1 7 LVHI Bombay 37 FJB. 



CHAPTER XIV 


JUVENILE SMOKING ACTS 


These Acts are in force in the States of Punjab, Bengal. 
Assam, Madhya Pradesh, Madhya Bharat, Mysore, Rajasthan, 

and Bhopal. 

The Punjab Act VII of 1918 forbids the sale of tobacco in 

any form in which it can be smoked, to any p erson under 
years of age. The penalty for a violation of the prohibition 
fine in a sum of Rs. 10, 20. or 50 for a first, second, or subse¬ 
quent offence. . , ^ ^ 

Any tobacco found with a person appearing to be under lb 

years of age found smoking in any public place may be seized 
and destroyed by certain persons named in the Act; for examp , 
Heads of villages, teachers, members of Municipalities and D 
trict Boards, legal and medical practitioners and Magistrates. 


The Bengal Juvenile Smoking Act II of 1919 also prohibits 
the sale or delivery, to a person appearing to be under 16 years 
of age, of tobacco, pipes, or cigarette papers whether for his own 
use or not. The punishment is a fine of Rs. 10, 20, or 50 for a firs , 
second, or subsequent offence. Police Officers in uniform and 
other persons to be authorized by the State Government may 
seize and destroy any tobacco, pipes and cigarettes, etc. from 
the possession of any person under 16 years of age found 
smoking in any public place. 

The Assam Students and Juvenile Smoking Act II of 1923 
prohibits the sale to any person under 16 years of age or to a 
student under 18 years of age, the sale or delivery of tobacco 
in any form in which it can be smoked. ‘Student’ is defined 
as any scholar in a school or college. Such person may, how¬ 
ever, not be prosecuted for abetment. The penalty for viola¬ 
tion or contravention is a fine of Rs. 10, 20 or 50 for a first, 

second, or subsequent offence. 

The power to seize and destroy any tobacco, etc. found 
in the possession of any young person found smoking in any 
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street or public place is given to Police Officers in uniform, 
members of either chamber of the Legislature, Municipal and 
Local Boards or village authorities, committees, teachers, pro¬ 
fessors, legal and medical practitioners, Ministers of religion, 
title holders, retired Government Gazetted Officers, members 
of school committees and any other persons that may be 
authorized. 

The Madhya Pradesh Juvenile Smoking Act VIII of 1929 
prohibits the sale or giving to a person under 16 years of age 
any tobacco. The penalty is a fine of Rs. 10, 20 or 50 for a 
first, second, or subsequent offence. 

The power to seize and destroy tobacco from any boy 
found smoking in any public place is given to village headmen, 
teachers, members of the Legislatve Assembly and of Munici¬ 
pal or Local Boards, legal and medical practitioners, and 
Magistrates. 

The Madhya Bharat Protection of Children against Nar¬ 
cotic Drugs Act XXVII of Samvat 2007 (1950) prohibits to child¬ 
ren all forms of tobacco, including Bhang and Ganja, all alco¬ 
holic drinks including toddy, opium and charas. No prohibited 
article may be used by any child in any public place. Any 
child found violating this prohibition is liable to a fine of 
Rs. 20 or two days’ imprisonment in default. No one may sell 
or give any prohibited article to a child for his use. Penalty 
for breach is a fine of Rs. 50 or a month’s imprisonment in de¬ 
fault. Any Police Constable, Police Officer, Municipal Councillor, 
member of Panchayat, village chief or patel, schoolmaster or 
Gazetted Officer may hand over any child found committing 
an offence to a Police Station. 

The Mysore Prevention of Juvenile Smoking Act XI of 
1911: Tobacco includes any mixture containing tobacco for 
smoking, or using it as snuff. No person may sell to a person 
under 16 years of age any tobacco; the penalty is a fine of 
Rs. 20, 50 or 100 for a first, second, or subsequent conviction. 
It may be supplied into his hands on the written order of the 
parent, guardian, or employer of such person. 
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It shall be the duty of a Police Officer to seize any tobacco 
from any person under 16 years of age found using it in any 
street or public place. The boy shall be taken to a Police 
Station. His name and address as also the name and address 
of his parents and the school to which he belongs may be 
noted. A notice of this seizure may be sent to the parent and 
the Headmaster. If he is again found using tobacco, he may 
be produced before a Magistrate who may discharge him with 
a warning or fine him in a sum not exceeding Re. 1 or 
administer six stripes in the way of school discipline. 
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CHAPTER XV 


LEPERS 

I. The Lepers Act III of 1898 

This Act provides for the segregation and medical treat¬ 
ment of pauper lepers* and to control lepers following cer¬ 
tain callings. It extends to .the whole of Part A and Part C 
States. It does not come into force in any part of a State 
until its Government has declared it applicable, by notification 
in the official Gazette. 

Leper is defined as any person suffering from any variety 
of leprosy. Pauper leper is defined as a leper publicly solicit¬ 
ing alms or exposing or exhibiting any sore, wound, bodily ail¬ 
ment, or deformity with the object of exciting charity or of 
obtaining alms; or a leper at large without any ostensible 
means of subsistence. 

The State Government may appoint any place to be a 
Leper Asylum, provided adequate arrangements have been made 
or will be made for the accommodation and medical treat¬ 
ment of lepers therein for any local area. There shall be 
Inspectors of Lepers and a Superintendent for each Leper 
Asylum. There shall be a Board of three Members, one of 
them being a Government Medical Officer, for each Asylum. 

In any local area for which there is an Asylum establish¬ 
ed any Police Officer or other person specially empowered by 
the State Government may arrest without a warrant any per¬ 
son who appears to be a pauper leper and hand him over to 
the nearest Police Station. The person shall be taken before 
an Inspector of Lepers. If a Medical Officer certifies that he 
is not a leper he shall be released forthwith; and if he is, he 
shall be produced together with the certificate before a Magis¬ 
trate. The Magistrate shall then determine whether he is a 
pauper leper and if he is one, shall send him to a Leper Asylum 

* The proper term to be used, according to a recent convention set up 
throughout the world is ‘leprosy patients’ or ‘the leprosy patient’. 
Since, however, in this book we have closely followed the language of 
whichever Act is under discussion, the discarded term ‘leper’ has had 
to be retained at many places. 
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in charge of a Police Officer. Where the allegation is denied by 
the person concerned, evidence shall be taken to determine 
whether he is in truth suffering from the disease. If any 
friend or relative undertakes in writing to take proper care 
of him so as to prevent his begging publicly in the local area, 
the Magistrate may hand him over to the care of such friend 
or relative. 

The State Government may order that no leper shall with¬ 
in any area for which there is a Leper Asylum— 

(1) personally prepare for sale or sell any article of 
food or drink or any drug or clothing for human 
use; 

(2) bathe, wash clothes, or take water from any public 
well or tank prohibited to lepers by any Municipal 
or local rule; 

(3) drive, conduct, or ride in any public carriage ply¬ 
ing for hire, other than a Railway carriage; 

(4) exercise any trade or calling prohibited to lepers by 
notification. 

Disobedience of any such order entails a fine of Rs. 20. 
When a leper is convicted for a second time the Magistrate 
may require him to enter into bond with one or more sureties 
binding him to depart from the local area until he can produce 
a certificate from an Inspector of Lepers that he is not a leper. 
If he cannot furnish such security the Magistrate may send 
him to a Leper Asylum for detention. Any person employing 
a leper in any prohibited trade or calling is liable to a fine of 
Rs. 50. 

Any person escaping from or leaving an Asylum without 
the written permission of the Superintendent may be arrest¬ 
ed without a warrant and forthwith taken back to it. The 
Board shall inspect the Asylum at least once every 3 months 
and examine lepers newly admitted and all other inmates and 
enter any remarks in a book kept for the purpose. Any two 
Members of the Board one of them being the Medical Officer 
may by order in writing direct the discharge of any leper 
detained in the Asylum, provided that they are of opinion on 
sufficient ground that he can be released without hazard or 
Inconvenience to the community. 

Any local authority may establish or maintain or contri- 
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bute towards the expenses of a Leper Asylum within or with¬ 
out its local limits, and may with the previous sanction of the 
State Government appropriate any immovable property be¬ 
longing to it as a site for a Leper Asylum. 

The State Government may receive any leper in respect 
of whom an order has been made for segregation and medical 
treatment by a Magistrate in any acceding State and send him 
to an Asylum within the State. 

II. Leprosy-work in Some States 


Madras 

Madras State is one of the areas endemic for leprosy, with 
the incidence as high as 30 to 50 per 1000 in some areas. The 
State Government maintains an office for Leprosy Campaign 
which conducts research and directs leprosy work in the State. 
The Lady Willingdon Leprosy Sanatorium at Chingleput, the 
largest in India, is maintained by the Government with an 
annual expenditure of about Rs. 3.5 lakhs. The Silver 
Jubilee Childhood Leprosy Investigation Centre started about 
17 years ago by the well-known leprologist Dr R. G. Cochraine 
and conducted by him till 1951 is now maintained by the Gov¬ 
ernment. The Government also runs a special scheme for 
leprosy control at Kozhikode, with a night segregation centre 
and a therapeutic investigation centre. The Government also 
pays a grant of Rs. 9 per head per mensem in respect of all 
leprosy patients in all leprosy sanatoria maintained by Chris¬ 
tian Missions or voluntary agencies. In addition to these 
special institutions there are leprosy departments in the hospi¬ 
tals at Madras, Madurai and Vellore. Leprosy clinics exist at 
almost all other hospitals. Realizing that leprosy is a rural 
disease, clinics have been started in rural parts and many more 
will follow in the near future. The total bed strength of all 
the leprosy sanatoria in the State is 2,172. 

Madhya Pradesh 

There has been a Leprosy Specialist in Madhya Pradesh 
ever since 1929. A programme of survey and of training for 
medical officers in leprosy work is carried out. There are 21 
special leprosy clinics and 70 clinics attached to various dispen- 
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saries and hospitals in the State. These clinics run centres to 
serve distant places. Some of them had to be closed for want 
of hands. Four posts of medical officers created for leprosy 
work in the merged States remained vacant for want of medi¬ 
cal personnel. The special clinicis treated 3,510 people in 
1952 and the clinics attached to the hospitals treated 2,858 
patients in the same year. An eradication scheme was initiat¬ 
ed in Amravati in September 1951. 32 villages were survey¬ 
ed. The incidence of leprosy was 2.5 per cent. Of this 16 
per cent was of the infective type. Treatment centres were 
opened at 22 places and stress is laid on the necessity for home 
isolation and putting selected cases in an in-patient institute. 
In 1947 the Government took over the private Leprosy Asylum 
at Raipur, and increased its bed strength from 150 to 246. Its 
capacity is expected to be raised to 500 in the near future. 
Two isolation colonies are being maintained by the State 
Government in the District of Bastar. 50 cases have been 
isolated and agricultural farms are attached to these colonies. 

There are 9 in-patient Institutions in the State, Missionary 
and private, with about 2,531 inmates. The Government 
makes a capitation grant of Rs. 7-8 per adult and Rs. 3-12 
per child per month. The total grants-in-aid amounted to 
Rs. 2,49,775 in 1953 and Rs. 3,30,152 in 1954. The Gandhi 
Smarak Leprosy Foundation maintains a research and control 
scheme at Wardha and also carries on anti-leprosy activities. 

Uttar Pradesh 

It is stated in the annual Report of the Public and Medical 
Health Department of Uttar Pradesh for 1953-54 that there 
are 16 Institutions in the State with a bed strength of approxi¬ 
mately 1,300. The estimated total number of leprosy cases 
for the State is 3 lakhs and the existing services cover only 
30 per cent of them. The District Hospitals of Benaras, Kan¬ 
pur and Deoria maintain outdoor clinics. There is a mobile 
unit at Gorakhpur established in 1952 which visited 300 
villages and treated both early and advanced cases. The 
expenditure on leprosy relief in 1953-54 was 1.72 lakhs. The 
Gandhi Smarak Leprosy Foundation is reported to have done 
good work in the Tehri-Garhwal District to control leprosy. 
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The Report adds that in the coming year increased grants will 
be made. 

Bihar 

There are 9 private Leper Asylums in the State. The 
Government gives a capitation grant of Rs. 10 per bed per 
month. The State maintains a treatment and research centre 
and a Hospital with 75 beds at Ranchi. Admission in these 
Asylums is entirely voluntary. 75 per cent of the cases are 
non-infectious. The average duration of stay in a hospital 
would be 2 to 3 years. 40 per cent of the cases that continue 
in hospital do so without receiving any treatment, for want of 
provision outside for destitutes. The total number of leprosy 
cases in the State may be about 3 lakhs. In some areas the 
incidence is as high as 3.5 per cent. Leprosy work is shunned 
even by medical workers. 



CHAPTER XVI 


LUNATICS 

I. Indian Lunacy Act IV of 1912 

This Act consolidates the law relating to lunacy. It now 
applies to the whole of India except Jammu and Kashmir. The 
State Government may establish or licence the establishment 
of Asylums at such places as it thinks fit. It was not till 1922 
that Asylums were required to provide curative treatment for 
persons suffering from mental diseases. In 1922 power was 
also given to the Government to revoke the licence of an Asylum 
for failing to take measures to provide curative treatment. 

No person may receive or detain a lunatic in an Asylum 
otherwise than in accordance with the Act; and no person may 
for gain detain two or more lunatics in any place which is 
not an Asylum. The penalty in either case is imprisonment 
for 2 years or fine or both. 

Voluntary Admission 

The person in charge of an Asylum may with the consent 
of two of its accredited Visitors receive an intending boarder 
upon his written application. He shall, however, be released 
within 24 hours of his giving a notice in writing to the person 
in charge intimating his desire to leave. 

Application for Reception 

No application for a reception order outside the Presi¬ 
dency Towns shall be entertained unless the area is notified by 
the State Government as an area in which reception orders 
may be made. 

The husband or wife, or the nearest relative in the absence 
or incapacity of the husband or wife, may make an application. 
The applicant should be a major and should have personally 
seen the lunatic within 14 days of the petition. It must be 
accompanied by two medical certificates. The two Medical 
Practitioners must have examined the lunatic, separately 
from each other, within 7 days of the presentation of the peti- 



LUNATICS 


tion. The Magistrate shall personally examine the alleged 
lunatic unless he thinks it unnecessary or inexpedient to do 
so and if satisfied that he is a lunatic, may forthwith make a 
reception order. Or he may fix a date and make such order 
as he thinks fit for the interim custody of the alleged lunatic. 
The petition should be considered in private in the presence 
of the petitioner and the alleged lunatic. He may make a 
reception order at the conclusion of the enquiry and may order 
the costs to come out of the estate of the lunatic or to be paid 
by the petitioner. A reception order shall not be made un¬ 
less the person in charge of an Asylum is willing to receive 
the lunatic and the petitioner or some other person engages in 
writing to the satisfaction of the Magistrate to pay for the 
maintenance of the lunatic- 

The Police and Lunatics 

The Officer in charge of a Police Station may arrest 
wandering lunatics; he shall arrest those whom he has reason 
to believe to be dangerous by reason of lunacy. He shall pro¬ 
duce them before a Magistrate who will cause them to be 
examined by a Medical Officer. He may make a reception 
order for admission into an Asylum within the State. He 
may admit him into a licensed Asylum at the request of any 
friend or relative who undertakes to pay the cost of main¬ 
tenance provided the person in charge of such Asylum con¬ 
sents. He may also make him over to the care of any friend 
or relative who enters into a bond, with or without sureties, to 
take care of him and prevent him from doing injury to himself 
or to others. 

The Police Officer shall report to the Magistrate any per¬ 
son deemed to be a lunatic who is not under proper care and 
control, who is cruelly treated or neglected by the person having 
charge of him. The Magistrate may make an order that the 
lunatic be properly taken care of. Neglect to comply with 
the order is punishable with imprisonment for a month. 
Where there is no person legally bound to maintain the luna¬ 
tic he may obtain a certificate of a Medical Officer and make 
a reception order for his admission into an Asylum. The 
Magistrate may also make orders for the interim detention of 
the person brought before him for a period of 10 days at a 
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time not exceeding 30 days in all. A reception order lapses 
on the expiry of 30 days if the lunatic has not been admitted 
into the place named. It lapses once he is discharged. 

Under-trials, Prisoners, etc. 

The person in charge of an Asylum may also receive and 
detain a lunatic upon an order under Section 466 or 471 of the 
Criminal Procedure Code (under-trials) or Section 30 of the 
Prisoner's Act or Secton 103-A of the Indian Army Act. 

Inquisition 

Persons may also be admitted into an Asylum upon an 
inquisition by an order of the High Court or of the District 
Court. The Court on the application of the person in charge 
of the Asylum shall also make an order for the payment of 
the costs of maintenance either out of the estate of the lunatic 
or by any person legally bound to maintain him, or the Court 
shall certify that the lunatic has not sufficient property and 
that no person legally bound to maintain him has sufficient 
means to pay the costs. 

Care and Inspection 

Every Asylum shall have 3 Visitors. At least one of 
them shall be a Medical Officer. The Inspector-General of 
Prisons shall be a Visitor ex-officio of all Asylums in his juris¬ 
diction. Two or more Visitors, one of whom shall be a Medi¬ 
cal Officer, shall at least once in every month together inspect 
every part of the Asylum, examine every lunatic and boarder 
therein; examine the order and certificate of every new ad¬ 
mission and shall enter any remarks regarding the manage¬ 
ment and condition of the Asylum or the inmates thereof in 
a book kept for the purpose. The Inspector-General or 2 
Visitors shall visit once at least in 6 months every person de¬ 
tained under the Criminal Procedure Code or under the Indian 
Army Act and make a special report as to the state of mind 

of such person to the authority under whose order he is 
detained. 

Discharge 

Three Visitors of the Asylum, one of them being a Medi- 
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cal Officer, may by order in writing direct the discharge of any 
person detained, not being a criminal lunatic or one admitted 
under Section 12 of the Act which refers to Europeans detain¬ 
ed by an order of an Army Medical Officer in accor¬ 
dance with the Military, Naval and Air-force Regulations in 
force. The order shall be communicated to the authority by 
which he is detained. A lunatic detained on petition may be 
discharged on application in writing of the petitioner unless 
the Officer in charge of the Asylum certifies in writing that he 
is dangerous and unfit to be at large. Persons detained under 
Section 103 A of the Army Act shall be detained until discharged 
therefrom by the Officer making the order. But it is open to 
the Visitors to record their opinion that they should be discharg¬ 
ed and on communication of that opinion to the Military Officer 
he shall direct his discharge. 

The authority detaining a lunatic in an Asylum may at 
any time in consultation with the Officer in charge and the 
Visitors of the Asylum on the application of any* relative or 
friend discharge him on his executing a bond, with or 
without sureties, undertaking to take proper care of the luna¬ 
tic. Any lunatic who on an inquisition is found to be not of 
unsound mind and not incapable of managing himself or his 
affairs shall forthwith be discharged. 

A person escaping may be retaken by any Police Officer 
or by the person in charge of the Asylum or any person or ser¬ 
vant authorized by them within one month of such escape and 
detained in the Asylum. Criminal lunatics may be retaken at 
any time. 

Judicial inquisition by the High Courts of Calcutta, Madras 

and Bombay 

On the application of any relative or of the Advocate- 
General the Court may order an inquisition to determine whe¬ 
ther a person subject to the jurisdiction of the Court is of un¬ 
sound mind and incapable of managing himself and his affairs. It 
may also direct inquiries concerning the nature of his property, 
his relatives, the duration of his unsoundness of mind and 
such other matters. The Court may require the presence of 
the alleged lunatic for being personally examined by Court or 
by any other person who can report on his mental capacity. 
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The Court may authorize any person or persons to have access 
to the lunatic for the purpose of personal examination. The 
enquiry may be directed to be made by the District Court. 

Where the Court finds the person to be of unsound mind it 
may make an order for his custody and for the management 
of his estate or for the latter only. It may give such powers 
as may seem necessary and proper, to a manager appointed by 
it, but no manager shall without the permission of the Court 
mortgage, charge or transfer any immovable property of the 
lunatic or grant a lease for a term exceeding 5 years. The Court 
shall have power, if it considers it just or for the lunatic’s bene¬ 
fit, to dispose of his property to meet the following liabilities: 

(1) Payment of his debts or engagements; 

(2) debts or expenditure incurred for the lunatic’s 
maintenance or benefit; 

(3) discharge of incumbrances on his property; 

(4) the payment of or provision for future maintenance 
of himself or the members of his family or depen¬ 
dants (including the expenses for his removal to 
Europe if necessary); 

(5) payment of costs of enquiries under this Chapter. 

Where the estate is small the High Court may authorize 

some person to receive the income and apply it for the main¬ 
tenance of the lunatic and his family and dependants. Simi¬ 
lar directions may be given where the Court is of opinion that 
the unsoundness is of a temporary nature. 

District Courts 

In other places the District Courts may make similar 
orders with respect to lunatics so found on inquisition. Sec¬ 
tion 72 prohibits the appointment of the legal heir of a lunatic 
to be the guardian of his person unless the Court is satisfied for 
reasons to be recorded in writing that it will be for the bene¬ 
fit of the lunatic. 

!!• Other Statutory Provisions Concerning Lunatics 

Indian Penal Code, Section 84: Nothing is an offence 
which is done by a person who, at the time of doing it, by 
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reason of unsoundness of mind, is incapable of knowing the 
nature of the act, or that he is doing what is either wrong or 
contrary to law. 

Criminal Procedure Code, Chapter XXXIV: This Chapter 
deals with criminal lunatics. Any Magistrate if of opinion 
that the accused is of unsound mind rendering him incapable of 
making his defence shall send him to a Medical Officer for 
examination. The Medical Officer shall give evidence and if 
the Magistrate finds that the accused is of unsound mind and 
consequently incapable of making his defence he shall postpone 
further proceedings in the case. In any trial in the High Court 
or the Court of Sessions the Court and the Jury or the Court and 
the Assessors shall first try the fact of such unsoundness and 
incapacity and if the finding is that he is of unsound mind 
and is incapable of making his defence the proceedings shall be 
postponed. 

Any such lunatic may be released on a bond (whether the 
offence is bailable or not), provided the Court is satisfied that 
he will be properly taken care of, prevented from causing in¬ 
jury to himself or to others and that he will appear 
whenever required. If the Court thinks that he ought not to 
be so released, it shall detain him in safe custody and report 
to the State Government. 

Where an accused was of unsound mind at the date of the 
commission of the offence, but is of sound mind at the date 
of the trial the case shall be proceeded with. Any commit¬ 
ment to a Court of Session or High Court shall not be with¬ 
held. All acquittals on the ground of lunacy shall state whether 
the accused committed the offence alleged or not and report 
the case to the State Government. The Court may not send 
any criminal lunatic to an Asylum except in accordance with 
the rules made under the Indian Lunacy Act. 

Any person detained may be released by the State Gov¬ 
ernment if it is satisfied that he may be released without 
danger to himself or others. 

Any relative or friend may apply to the State Govern¬ 
ment and obtain the release of any such person on his under¬ 
taking to take care of him and to produce him for inspection 
before a Magistrate or Court. 


College, 


2 IS SOCIAL LEGISLATION—ITS ROLE IN SOCIAL WELFARE 

Section 345(4): Where the person competent to com¬ 
pound an offence is an idiot or lunatic, any person competent 
to contract may on his behalf compound the offence with the 
permission of the Court. 

Civil Procedure Code, Order 32: The provisions of this 
Order shall extend to persons adjudged to be of unsound mind 
and to persons found by the Court on inquiry to be incapable 
of protecting their interests in the suit by reason of unsound¬ 
ness of mind or mental infirmity. 

The rules provide that no suit may be instituted by a 
person of unsound mind without a next friend and any plaint 
filed by such person may be rejected. Where the defendant 
is of unsound mind, the Court must appoint a guardian for the 
suit, and no suit can be proceeded with until a guardian is 
appointed. No money due to such a person may be drawn 
from Court without security. No suit may be compromised 
without leave of the Court. 

Indian Contract Act, Section 12: A person must be of 
sound mind in order to enter into a contract, that is, he must 
be able to understand and form a rational judgement of its 
effect upon his interests at the time when he makes it. Thus 
a person usually of unsound mind may make a contract in a 
lucid interval, and a person occasionally of unsound mind 
may not make a contract when he is of unsound mind. 

Bombay Act XV of 1938, Section 33-A (inserted for the 
Bombay State by a local amendment of 1938)—is to the follow¬ 
ing effect: Any relative or friend may petition the person in 
charge of an Asylum for the temporary release of any inmate 
for a period upto 60 days, upon which he shall be released un¬ 
less it is considered undesirable to do so. No such order shall 
be made except with the consent of the person on whose peti¬ 
tion the inmate was ordered to be detained, but if his refusal 
is unreasonable the case should be referred to a Magistrate 
who may order the release. Such an order may be cancelled. 
Or if the lunatic becomes unmanageable or dangerous the per¬ 
son taking him may tender him back into the Asylum. If the 
lunatic fails to return or the person taking him reports he is 
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unmanageable he may within one month be arrested and 
re-taken. 

Madras Act IV of 1938, Section 33-A (.inserted for the 
States of Madras and Andhra by an amendment of 1938) 
provides: If the person in charge of any Asylum in which a 
lunatic is detained is satisfied that in the interest of the health 
of the lunatic it is necessary to discharge him temporarily, he 
may order such discharge for such period as he may think fit 
and subject to such conditions as the State Government may 
by rule prescribe. Section 89 is also amended so as to provide 
that an order directing the costs of maintenance of the lunatic 
to come out of his estate shall be made only after making due 
allowance for the needs of the wife, children and other 
dependents, if any, of the lunatic. 



CHAPTER XVII 


UNTOUCHABLES 

The Untouchability Offences Act No. 22 of 1955 

Article 15 of our Constitution secures to every citizen 
access to all shops, public restaurants, hotels and places of 
public entertainment and the right to the use of wells, tanks, 
bathing ghats, roads and places of public resort maintained 
wholly or partly out of State funds or dedicated to the use of 
the general public without discrimination on the ground of 
religion, race, caste, sex or place of birth and free from any 
disability, liability, restriction, or condition. Article 17 
abolishes ‘Untouchability’ and forbids its practice in any form. 
Parliament was required to make a law defining offences arising 
from this practice and to prescribe penalties therefor. This Act 
has been passed accordingly. It applies to the whole of India 
and it has come into force on 1st June 1955. 

In one sense it may be said to be an expansion of Article 15 
into its details. The Scheduled Castes generally profess the 
Hindu religion but labour under several disabilities. The real 
intention is to make the enforcement of any disability against 
the Scheduled Castes illegal. The Act provides that when the 
victim is a member of a Scheduled Caste, the commission of a 
forbidden act should be presumed to have been done on the 
ground of untouchability. Consistently with Article 26, the 
Act does not prohibit the establishment or maintenance of 
religious or charitable institutions confined to a particular 
religious denomination or any section thereof. But it has 
laid down that whatever is open to the general public or to 
Hindus generally should be equally open to everybody including 
members of the Scheduled Castes. It is made an offence for any 
person to interfere in such manner as to obstruct or prevent the 
exercise of the rights secured to the citizen by Article 17. 

Every person is free to enter any place of public worship 
which is open to other persons professing the same religion as 
himself. He may worship, offer prayers, and perform any 
religious service therein; he may bathe in and use the waters 
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of any stream, tank, well, spring, or water-course to the extent 
it may be so used by persons of the same religion as himself. 
Where the trustee of a place of public worship is guilty of an 
offence under this Act, it is open to the Government to sus¬ 
pend or resume the whole or any part of any grant of land or 
money which it may be giving. 

Every person has the right of access to shops, public 
restaurants, hotels and places of public entertainment and to 
the use of all articles kept in any hotel, dharmshala, sarai, or 
musafir-khana; to practise any profession or to carry on any 
occupation, trade, or business; to use any river, stream, spring, 
well, tank, cistern, water-tap, or other watering place or any 
bathing ghat, burial or cremation ground, any sanitary con¬ 
venience, any road, passage, or other place of public resort; 
to enter any place used for a charitable or public purpose main¬ 
tained wholly or partly out of State funds or dedicated to the use 
of the general public: to enjoy the benefit of any charitable 
trust created for the benefit of the general public; to use any 
public conveyance; to construct, acquire, or occupy residential 
premises in any locality whatsoever; and to use any dharm¬ 
shala, sarai or musafir-khana which is open to the general 
public. Everyone is free to observe any social or religious 
custom, usage, or ceremony and to take part in any religious 
procession and to use any article of jewellery and finery. No 
one may be prevented from exercising any of the rights listed 
above on the ground of untouchability. 

Every hospital, dispensary, educational institution, or 
hostel established or maintained for the. use of the general 
public shall be open to every person and every person is en¬ 
titled to equal treatment within it. 

No shop may refuse to sell and no person may refuse to 
render any service to any person on the ground of untouch¬ 
ability. Every person is entitled to such services on the terms 
on which they may be obtained in the ordinary course of busi¬ 
ness by any other person. Any refusal on that ground entails 
cancellation of any licence required in respect of such profes¬ 
sion. 

Any act which interferes in any manner with the exercise 
of such rights by any person is an offence punishable with im¬ 
prisonment for 6 months or fine up to Rs. 500 or both. 



222 SOCIAL LEGISLATION—ITS ROLE IN SOCIAL WELFARE 

To encourage the practice of untouchability, to take part 
in any boycott or ex-communication is equally an offence liable 
to a like penalty. In case the offender is a company the person 
responsible for the conduct of its business and any person who 
may have permitted or consented to the offence will be liable. 
A subsequent offence is punishable with both imprisonment and 
fine. All offences are cognizable and may be compounded with 
leave of the Court. 

This Act supersedes twenty-one State Acts heretofore in 
force dealing with all or some of the matters now covered by it 
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CHAPTER XVin 


VAGRANCY AND BEGGING 
I. State Acts 

(i) The Bengal Vagrancy Act VII of 1943 

The Act came into force in Calcutta at once and may be 
enforced in any other area in Bengal by notification by the 
State Government. 

Vagrant means a person asking for alms in any public place 
or remaining in any public place or wandering about in such 
a condition or manner as makes it likely that he exists by ask¬ 
ing for alms. Collection of money, food, or gifts for a pres¬ 
cribed purpose is exempted. 

Committal 

Any Police Officer may require a person to appear before 
a Special Magistrate who upon a summary enquiry, if satisfied 
that the person produced is a vagrant, shall record a declara¬ 
tion to that effect. He is then sent to a Receiving Centre pro¬ 
vided or certified by the State Government. There shall be a 
qualified Medical Officer appointed to each Receiving Centre. 
The vagrant shall be examined by the Medical Officer who shall 
report on his health and bodily condition, age and sex, whether 
insane or mentally deficient, and his fitness for work. This 
report should accompany the vagrant when he is sent to a Vag¬ 
rants’ Home. 

Vagrants’ Homes 

The State Government may provide and maintain Vagrants’ 
Homes. There should be provision for teaching of agricultural, 
industrial, or other pursuits, general education and medical 
care. Each Home should be under the control of a Manager. 
A Medical Officer and qualified teachers should be appointed. 
There shall be segregation as between lepers, the insane or 
mentally deficient, those suffering from communicable diseases 
other than leprosy, and children. There shall also be segrega¬ 
tion between male and female vagrants. 

S-L.—15 
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Management 

Both the Officer in charge of the Receiving Centre and the 
Manager of a Vagrants’ Home shall be under the Controller of 
Vagrancy. The State Government may also establish a Vag¬ 
rancy Advisory Board of not less than 10 Members with power 
to inspect Receiving Centres and Vagrants’ Homes in addition 
to its advisory functions. 

The vagrants shall be subject to the rules and discipline 
including the doing of manual or other work. The Manager if 
authorized by the Provincial Government may punish any vag¬ 
rant with hard labour for 7 days. Wilful disobedience entails 
rigorous imprisonment for 3 months on conviction by a Magis¬ 
trate. The Manager shall use his best endeavours to obtain 
employment outside the Home for its inmates. Refusal to 
accept employment renders the inmate liable to rigorous im¬ 
prisonment for one month. 

A vagrant may be discharged by the Controller if employ¬ 
ment has been found for him, if he becomes possessed of an 
income, if a friend or relative enters into a bond with or with¬ 
out sureties to look after him and to prevent him from returning 
to vagrancy, or for other sufficient reason to be recorded in 
writing. 

Vagrants not born in the area in which this Act is in force 
or not continuously resident therein for more than one year may 
be externed and any vagrant disobeying an order of extemment 
or returning into the area without the permission of the Con¬ 
troller is liable to rigorous imprisonment for 6 months. 

(ii) The Bengal Rural Poor and Unemployed Relief Act 
X of 1939 

This Act applies to rural areas under the control of a Union 
Board and provides relief to the poor and unemployed. Every 
Union should open a Poor Fund into which all voluntary contri¬ 
butions and contributions from the State Government, District 
Board, or Union Board may be paid. The Union may locate 
poor fund boxes in suitable places and otherwise collect money 
for the Fund. A Committee of the Members of the Board and 
five others nominated from among the contributors shall manage 
the Fund. 

The Committee shall prepare and maintain a list of the poor 
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and unemployed containing the names of all persons who are not 
assessed to any Union rate and the names of all wage-earners 
who have been unemployed for one month and more and who 
are without other means of subsistence. Any person may re¬ 
quire his name to be entered in the list. 

During periods of distress and scarcity and at such other 
periods as may be determined by the Committee, it shall be the 
duty of the chowkidar to visit the houses of the persons in the 
list every day to report to the Committee the case of any person 
being without food for more than 24 hours. The Committee 
is required to grant from the Fund to each such person of and 
above 12 years of age relief at 2 as. per day and at £ anna per 
day for each person under 12 years of age, for a period of 5 
days at a time. In special cases, the Committee may grant 
relief for a period of 10 days, or may furnish clothing and other 
articles. In the case of an able-bodied person above the age of 
16 years the Committee shall attempt to provide him with 
employment. It may give him a loan up to Rs. 5 to enable him 
to secure employment. Where the Committee is unable to 
meet the needs from the available funds, it shall report to the 
District Magistrate and the Sub-divisional Magistrate and hold 
a special meeting to devise means to secure contributions for 
the Fund. A chowkidar who fails to report is liable to be fined 
and in case of gross neglect may be dismissed. 

(Hi) The Madras Prevention of Begging Act XIII of 10^5 

The provisions for the prevention of beggary are contain¬ 
ed in Section 71-A to 71-L of the Madras City Police Act for 
the city of Madras and in the Prevention of Beggary Act for 

the State of Madras. The Act is in force in the Andhra State 
also. 

Begging or applying for alms or exposing or exhibiting any 
sore, wound, bodily ailment or deformity with the object of 
exciting charity, or extorting alms in any public street, road, 
or thoroughfare or place of public resort is an offence punish¬ 
able with a fine of Rs. 50 or imprisonment for one month. 

The State Government may notify a place as Work House 
suitable for reception of persons physically capable of ordinary 
labour. It may also notify a place as a Special Home for the 
reception of persons who are physically unfit for labour. 
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Committal 

The following provisons apply only if a Work House 
or a Special Home is notified. Any person arrested for the 
offence of begging shall be informed of the grounds of his 
arrest and produced before a Magistrate. The Magistrate shall 
send him to a Medical Officer for a certificate as to his age and 
physical capacity for ordinary manual labour. 

The person, if he has attained the age of 16 years, is next 
produced before a Magistrate competent to take action under 
this Act, who holds a summary enquiry into the allegation, if 
disputed, in accordance with the procedure for trial of summons 
cases. If the allegation is proved and if the person is capable of 
ordinary manual labour, the Magistrate may commit him to a 
Work House for 3 years, instead of sentencing him to imprison¬ 
ment. He may be released on his undertaking in writing that 
he will not beg again. If the undertaking is broken the Magis¬ 
trate may sentence him to 6 months’ imprisonment or commit 
him to a Work House for 3 years if he is capable of ordinary 
manual labour; if he is not capable of manual labour, he may 
be detained in a Special Home for such period as the Magistrate 
thinks fit. 

Under Section 71-1 applicable to the city only, the Magis¬ 
trate may continue a person in the Work House or Special Home 
if he applies in that behalf and if the Magistrate is satisfied that 
it would be to his interest to do so, from time to time, not 
exceeding 2 years at a time. 

If the person has not attained the age of 16 years, he shall 
be produced before a Juvenile Court. The Juvenile Court may 
send him if under 14 years of age to a Certified School under 
the Children Act; and if this be inexpedient on account of his 
bodily ailment, incapacity, or other cause, then to a Special 
Home if there is separate accommodation for children under 
that age. 

Persons who have attained the age of 14 but not 16 years 
may be sent to a Special Home or a Work House according as 
they are physically fit or not for ordinary manual labour. 

(tv) The Bombay Beggars Act XXIII of 1945 

The Act provides for the prevention of begging and for the 
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detention, training and employment of beggars and their depen¬ 
dents in Certified Institutions and for the custody, trial and 
punishment of beggar-offenders in the State of Bombay. 
Begging is defined as soliciting or receiving alms in a public 
place whether or not under any pretence such as singing, danc¬ 
ing, fortune-telling, performing tricks and selling articles; 
exposing or exhibiting any sore, wound, injury, deformity, or 
disease whether of human being or of animals, for the purpose 
of obtaining or extorting alms. A person without means of 
subsistence and wandering about or found in public places or 
allowing himself to be used as an exhibit for the purpose of 
begging is also covered by the definition. 

Begging in or near a temple, mosque, or place of public 
worship is excluded, but it is open to the State Government 
on the application of the trustee of such temple or mosque or 
place of public worship to prohibit begging in or near such 
places also. For entering private premises for begging a person 
may be arrested only upon the complaint of the occupier thereof. 
The Act saves soliciting or receiving money, food, or gifts for 
purposes authorized by law—by the Commissioner of Police in 
Greater Bombay or the District Magistrate elsewhere or by the 
State Government. 

Institutions and. their Management 

Two types of institutions are required, which may be either 
established or certified by the State Government, viz.: Receiving 
Centre under the control of an Officer in charge, and Certified 
Institution in charge of a Superintendent. Each of them shall 
have a Visiting Committee. The State Government may 
also constitute Advisory Committees of not more han 20 Mem¬ 
bers for any area in which the Act is in force. Where the Local 
Authority provides financial assistance in a measure consider¬ 
ed proper by the State Government, that Authority shall be 
represented on the Advisory Committee by a sufficient number 
of its members. The Advisory Committee has power to visit 
all Certified Institutions after due notice to the Superintendent. 

It may give advice regarding their management; collect sub¬ 
scriptions and disburse collections in the prescribed manner; 
advise the State Government through the Chief Inspector as to 
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certification or decertification of Institutions; and give general 
advice on the working of the Act to the State Government. 


A person found begging may be arrested without a war¬ 
rant by a Police Officer or any other person authonzed^ H 
shall be produced before the Court of a salaried Presidency 
Magistrate or a First Class Magistrate. The Magistrate shall 
enquire into the allegation summarily < unless the person has 
previously been detained in a Certified Institution) and if satis¬ 
fied as to its truth, he shall declare him to be a beggar and send 
a copy of that order to the Chief Inspector. The Magistrate 
may order his detention for not less than one and not more than 
three years. The Court may admonish the beggar and release 
him on his own bond, with or without sureties, undertaking to 
abstain from begging and be of good behaviour. Otherwise it 
shall forward him to the nearest Receiving Centre where he 
stays until he is sent to a Certified Institution. He shall be exam¬ 
ined by a Medical Officer who reports on the age and sex of the 
person, whether he is suffering from contagious leprosy or any 
other communicable disease, whether he is an idiot or of unsound 
mind, and as to his general state of health and fitness for work. 
The State Government has to certify both a Leper Asylum and 
a Mental Asylum for the purpose of this Act, where such beg¬ 
gars are to be detained. If not suffering from contagious 
leprosy nor a lunatic, he should be detained in one or the 
other of the Certified Institutions. At the Receiving Centre he is 
liable to be searched and cleansed, his personal effects inspect¬ 
ed which may be utilized in the manner prescribed for the bene¬ 
fit of those ordered to be detained. He becomes subject to rules 


and discipline including manual work at the Receiving Centre or 
the Certified Institution. Breach of any rule or wilful disobe¬ 
dience to comply with any rule is punishable with imprisonment 
up to 3 months. Where the person detained is an able-bodied 
mother with a child below the age of 5 years the child may be 
detained in the Certified Institution without being separated 
from the mother, if the mother is not suffering from contagious 
leprosy or is not a lunatic. 

If the person is a child not below the age of 5 years the 
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Court shall forward it to a Juvenile Court which shall deal with 
it under the Bombay Children Act. 

The Court has the power to order the detention of any 
other person wholly dependent on the person detained for the 
like period after giving him an opportunity to show cause why 
such an order should not be made. 

The Court may also order the parent or other person liable 
to maintain a person detained to contribute to his maintenance 
after giving him an opportunity to show cause and after taking 
into account his circumstances. 

In the case of a person previously detained, the detention 
shall be for not less than 3 and not more than 7 years of which 
one year may be in prison. For a second or subsequent repeti¬ 
tion thereof the detention shall be for 10 years of which 2 years 
may be in prison. 

In the case of crippled, blind, or incurably helpless persons 
the State Government may detain them indefinitely whether 
on application by the person or otherwise. Such a person may 
be released if any other person executes a bond to the satisfac¬ 
tion of the State Government with or without sureties and 
undertakes to be responsible for the housing and maintenance 
o such person and to prevent him from begging or being used 
for the purpose of begging. 

The Chief Inspector may grant permission to any inmate 
to be absent for a short period or release any person condition¬ 
ally under a revokable licence; after the licence has been in 
force for 3 months he may recommend him for an uncondi¬ 
tional release to the State Government. 

Any person escaping or failing to return to a Certified In¬ 
stitution may be arrested and sent back. The inmates are 
bound to submit to their finger prints being taken and the 

penalty for refusal is conversion of 3 months of the period of 
detention into imprisonment. 

Whoever employs any person to beg or connives at or en¬ 
courages begging by any child is liable to one month’s imprison¬ 
ment to be followed by detention in a Certified Institution 
for one to three years. Any animal used for begging may be 
seized and removed to an infirmary; it may be detained there 

for treatment, or destroyed if it is incurable. It may be 
confiscated. 
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Other Legal Provisions 

Section 114 of the Bombay Police Act ” 

oerson shall beg importunately for alms; no person shall direct 
or permVt children under his control to beg; no person shall 
expose or exhibit with the object of exciting charity, any de¬ 
formity, disease, or offensive sore or wound in any street. 

offence against this Section entails a fine of Rs. 50. 

Section 70 of the Bombay Municipal Boroughs Act XVIII 
of 1925 and Section 55 of Bombay District Municipalities Act 
III of 1901 provide that every Municipality shall out of its pro¬ 
perty and funds pay for the maintenance and treatment of 
lunatics and leprosy patients. The Provincial Gove'-nment 
must be satisfied that the Asylum or Hospital is suitable and l 
also prescribes the rates at which the maintenance and treat¬ 
ment have to be paid for. No person who has not resided with- 
in the Municipality for a year can claim it as of right. 


( V ) The Bihar Prevention of Beggary Act I of . 

{ ' The object of this Act is to check begging and to reclaim 

children accompanying beggars in order to make them usefu 


Begging means soliciting alms in a public place including 
a place of worship (temple or mosque) whether or not under 
any pretence; entering any private premises for such purpose, 
exposing or exhibiting any sore, wound, injury, deformity, or 
disease whether of human being or animal for such purpose or 
for extorting alms; having no visible means of subsistence, 
wandering about making it likely that the person exists by 
soliciting alms; allowing himself to be used for such purpose. 

Soliciting money, food, or gifts is permitted only for a pur¬ 
pose authorized by the law or by the District Magistrate or the 
State Government. The State Government may also exempt 
the soliciting of alms in any temple or mosque or other place 
on such terms and conditions and on such occasions as may be 
specified in the order. 


Institutions , 

The Act describes three types of Institutions: Certified 

Home, i.e. a place certified as fit for the reception of beggars 

suffering from leprosy or any other notifiable infectious or con- 
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tagious disease; Special Home, i.e. a Home notified by the State 
Government as suitable for beggars not physically capable of 
ordinary manual labour and for children below the age of 10 
years; and Work House, which means a place notified as suitable 
for beggars physically capable of ordinary manual labour. 

Committal 

Any Police Officer or other person authorized by the Dis¬ 
trict Magistrate may arrest without a warrant any person found 
begging. No person entering private premises may be arrest¬ 
ed except upon a complaint of the occupier. 

A person arrested should be brought before the Court of 
a First Class Magistrate. If the Court is satisfied on enquiry 
that the person was found begging, it shaU record a declara¬ 
tion to that effect and proceed to determine whether he was 
born in the State of Bihar and ordinarily resides therein. A 
person declared a beggar may be ordered to be detained for a 
period of one to three years in an Institution. The Court must 
send the person to a Medical Officer for a report as to his age 
and capacity for ordinary manual labour and whether he is 
suffering from any infectious or contagious disease. Persons 
coming for the firs't time before the Court— 

(1) if above the age of 10 and free from any infectious or 
contagious disease and capable of ordinary manual 
labour shall be committed to a Work House; 

(2) if below the age of 10 or incapable of ordinary 
manual labour shall be committed to a Special Home; 

(3) if suffering from any infectious or contagious disease 
shall be committed to a Certified Home or released if 
there is no Certified Home. 

The Court may release a beggar after admonition and on his 
executing a bond with or without sureties, undertaking to abstain 
from begging and to be of good behaviour. If it finds, after a 
medical examination if necessary, that the person is a child not 
below 5 years of age it shall forward him for being dealt with by 
a Court having jurisdiction under the Reformatory Schools Act. 
Children under 5 go with the parent. 

For a first repetition of an offence, the detention shall be 
for 3 to 7 years of which one year may be in prison, and for a 
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second or subsequent repetition the detention shall be for 10 

years of which two may be in prison. 

The Court may release a person detained for the nrst 

repetition at any time on his bond, with or without sureties, 
undertaking to abstain from begging and to be of good behaviour. 
The State Government may at any time release any person 
cured or otherwise fit to be discharged subject to any restric¬ 
tions and conditions that may be specified in its order. 

A person escaping from any Home is liable to be punished 
with a fine of Rs. 100 or 3 months’ imprisonment if over 16 
years of age and fine of Rs. 200 or 6 months’ imprisonment if 

below 16 years of age. 

Funds for Maintenance 

The Act establishes a Prevention of Beggary Fund into 
which shall be paid all sums allotted by the State; contribu¬ 
tions, donations, or subsidies received from local authorities, 
institutions or private persons; and any other funds directed to 

be credited to it. 

(vi) The Punjab Municipalities Act III of 1911 
Section 151 (inserted in 1933): Begging* importunately or 

exposing or exhibiting sores etc. in any street or public place 
is punishable with 3 months’ imprisonment or fine of Rs. 50 or 
both. The Act enables the Court to release the person on a 
first conviction. As under the C.P. Act the Court may, in the 
case of a person unable to earn his livelihood owing to physical 
infirmity or debility, and if the person in charge of a Poor House 
is willing to receive him, may permit him to remain in such Poor 
House provided he executes a bond undertaking to appear at a 
Receiving Centre when called upon during a period of 3 years. 
An offence under this Section is cognizable. 

(vii) The C. P. and Berar Municipalities Act II of 1922 

Section 206 (inserted in 1914): Where applied, the Section 
prohibits begging in any street or public place or exposing any 
sore or wound etc. and prescribes a penalty of 3 months’ im¬ 
prisonment or fine of Rs. 50 or both. Where the Court finds 
that he is unable to earn a livelihood, it may commit him to a 
Poor House. No person may be committed to the Poor House 
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except in consultation with the person in charge of the Poor 
House and after considering his objections. Any person escap¬ 
ing is liable to 6 months’ imprisonment or fine of Rs. 100 or 
both. The Court has the power to remove any person beyond 
Municipal limits if he was not bom within the Municipal area 
or has not resided there for more than a year. If he returns, 
he would be liable to imprisonment for 6 months or fine of 
Rs. 100 or both. 

(mii) The Uttar Pradesh Municipalities Act II of 1916 

Section 248 prohibits begging importunately for alms or 
the exposure of any sore or wound etc. in any street or public 
place and prescribes imprisonment for one month or Rs. 50 fine 
or both for the offender. 

(ix) The Hyderabad Prevention of Beggary Act XX of 
1315 F. (1940) 

Begging means begging on roads or from door to door, 
standing or loitering or entering in a dwelling house or a place 
of business or otherwise for the maintenance of himself or his 
dependents. 

No person can take up begging as a profession after the 
commencement of this Act. 

Institutions 

The Standing Committee of the Hyderabad Municipal 
Corporation for the Hyderabad city and the Municipal Com¬ 
mittee or the Local Board (or a Sub-Committee of five mem¬ 
bers nominated by them) in the other areas are designated 
Chief Committees. When the Government decides to apply 
this Act to any area, it becomes the duty of the Chief Commit¬ 
tee to provide at least one institution each for males and 
females, within 4 months from the date of notification. The 
Chief Committee must raise the capital required either by sub¬ 
scriptions from the public or by any other means. It may 
recognize, aid and control any Institution. The expenses 
required to run the Institutions and to pay the salaries of offi¬ 
cers must be provided by the Municipal Corporation or Com¬ 
mittee or Local Board as the case may be. 

Every Institution must provide for the lodging, boarding 
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and physical exercise of the inmates. It may provide for train¬ 
ing in arts and crafts, cultivation, poultry, etc., primary educa¬ 
tion and instruction which may improve the morals and conduct 

of every-day life. 

Committal 

Any beggar may present himself for admission to any In¬ 
stitution. The Chief Committee may admit him provided he 
agrees in writing to remain for a period of 2 years at least in 
the Institution subject to its rules and regulations. Any 
Officer appointed by the Chief Committee and every Police 
Official who finds any person begging may require him to re¬ 
frain from doing so and to leave the notified area. If he fails 
to comply, he may be arrested and handed over at a Police 
Station. He is then produced before a Court on a charge of 
begging. The Court may, if he undertakes not to beg, record 
his promise and release him. If he is again produced before 
the Court, he may not be released except upon the surety of a 
respectable person or unless the Court is otherwise satisfied 
that he will refrain from begging. If he is produced a third time 
before a Court, the Court shall send him to an Institution for 
such period as may be necessary to render him capable of earn¬ 
ing a living. 

No person admitted to an institution may leave it except 
with the permission of the Court. 

Any beggar admitted to an Institution by an order of 
Court shall be produced before the Court a week before the 
expiry of the original term of detention and the Court may per¬ 
mit him to be discharged if satisfied that he has become cap¬ 
able of earning a living; if not so satisfied the Court may direct 
that he should remain in the Institution for a further period. 
Any beggar who joins the Institution voluntarily may be dis¬ 
charged before the expiry of the period, if the Court is satisfied 
that he has become capable of earning his living. 

Any person absconding from an Institution may be arrest¬ 
ed by any Officer of the Committee or any Police Official and 
handed over to a Police Station. He should be produced before 
the Court who shall deliver him to the Institution. Any person 
absconding more than twice and any person discharged from 
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an institution taking to begging again would be liable to im¬ 
prisonment for a term up to 6 months. 

The Government may provide for the inspection of Institu¬ 
tions, and give such instructions as may be considered necessary. 
It shall be the duty of the Chief Committee to carry them out. 
The Government may make rules for the proper working of this 
Act. 

(x) Mysore Prohibition of Beggary Act XXXIII of 1044 

This Act shall not be applied unless suitable facilities 
exist or can be made available by the Central Relief Committee 
which the Government is required to constitute and invest 
with the functions of supervision, direction and control of all 
matters relating to the administration of relief. The Central 
Committee may constitute local committees which in turn 
may constitute sub-committees. 

In any notified area, begging would be a cognizable offence. 
A beggar is defined as a person living by soliciting alms in any 
public place. Anything given gratuitously to a beggar is alms; 
it may be money, food (cooked or uncooked), grain, clothing, 
or any other thing of value. Begging includes wandering from 
door to door, soliciting alms, exhibiting or exposing sores, 
wounds, bodily ailments or deformities, or making false pre¬ 
tences of them for exciting pity for securing alms. A religious 
mendicant may be a beggar if he asks for alms in any public 
place so as to be a nuisance. A proviso saves licensed reli¬ 
gious mendicants, begging in the performance of any vow or 
obligation sanctioned by custom or religion without being a 
nuisance, students collecting alms for studies, and all collection 
of contributions for any public institution under a permit in 
writing by the Central Relief Committee. 

Institutions 

The Central Relief Committee may provide Receiving Cen¬ 
tres and Relief Centres, or declare certain Institutions as suit¬ 
able under the Act. The Government may appoint a Board of 
Visitors to inspect and report on the working of the Institutions. 

A Central Relief Fund is to be constituted, which will 
consist of subscriptions and donations, grants from Government, 
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local bodies or other institutions, all fines recovered under this 
Act and receipts from any other source. The Act authorizes 
the levy of a cess of 6 pies per rupee on all items of State 
Revenue other than tax on land or buildings. 

Committal 

Any Police Officer or other authorized Officer shall arrest 
a beggar and remove him to a Receiving Centre. The person 
in charge may release him if on enquiry he is satisfied that he 
will not resort to begging; otherwise he is produced before a 
Magistrate. The Magistrate may declare such person a beggar 
and direct his detention in the Receiving Centre; or he may re¬ 
lease him if he promises not to beg. In the enquiry the Magis¬ 
trate may take evidence as to the property of the beggar or as to 
any person bound to maintain him and may direct that any fine 
or the expenses of his maintenance should come out of such 
property or be payable by such person. He remains in the 
Receiving Centre until he is removed to a suitable Institution. 

Any infirm, disabled, or crippled beggar or a beggar suffer¬ 
ing from any loathsome or incurable disease, found in any public 
place may be arrested and removed to the Receiving Centre by 
any Police Officer or other authorized Officer. The person in 
charge of the Receiving Centre shall produce him before the 
Magistrate if he finds that he cannot be taken care of by any 
relative and the Magistrate shall declare the person to be a 
beggar and order his detention in the Receiving Centre. 

If the person arrested is a child below 12 years of age 
he shall be produced before a Magistrate, who if satisfied on 
enquiry that the child has no home, parent, or guardian or that 
the parent or guardian does not exercise proper wardship, or 
that he is destitute and his parents are undergoing imprisonment 
or that he is under the care of a parent or guardian who by rea¬ 
son of criminal or drunken habits is unfit to exercise proper 
care, shall declare the child to be a beggar and send him to the 
Receiving Centre. The Magistrate shall call upon any parent 
or guardian of a child so found to execute a bond and if he re¬ 
fuses he may send the child to the Receiving Centre, and may 
also direct that the cost of maintenance of the child may be re¬ 
covered from the parent or guardian who being competent to 
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maintain the child neglects to do so. The person in charge shall 
send him to a suitable Institution. 

No person admitted to any Institution may leave it without 
an order of discharge or without the permission of the person 
in charge. Any person absconding may be arrested and pro¬ 
duced before a Magistrate who shall order him to be delivered 
to the Institution. Any person who commits the offence of 
begging after his discharge or who absconds a second time is 
liable on conviction to imprisonment for 3 months. Employ¬ 
ment of any person for alms or allowing a child to beg by any 
person having charge or care of the child is an offence punish¬ 
able with 3 months’ imprisonment of either description or fine 
of Rs. 100 or both. A beggar refusing to accompany a Police 
Officer or to be taken into an Institution is punishable with im¬ 
prisonment for one month or fine or both. If the beggar is 
a foreigner, which means not a natural bom subject or domiciled 
by residence for not less than 5 years, the Magistrate may 
order him to remove himself or cause him to be removed from 
the Mysore State. If he returns he would be liable to imprison¬ 
ment for 3 months and he may again be removed from the 
Mysore State. 

Appeals 

An appeal lies to the Court of Session from an order of 
detention. An appeal lies to the Chairman of the Local Com¬ 
mittee from orders of persons in charge of Institutions and a 
further appeal to a Board of Appeal which is a committee of the 
Central Relief Committee. The Act also provides for the publi¬ 
cation of annual accounts and budgets which shall be open to 
public inspection and for the publication of annual adminis¬ 
tration reports. The Government has the power to inspect 
Institutions, to call for records, to rectify orders and to resolve 
all disputes between the Local Committees and the Central 
Relief Committee. 

Rules 

The rules made under the Act require the maintenance of 
a Health Register at the Receiving Centre. Examination by a 
Medical Officer both at the Receiving Centre and at the Relief 
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Centre is compulsory. A history ticket is maintained wherein 
the results of the medical examination are noted. Inmates 
must do the work allotted to them by the Officer in charge. 
Arrangements to impart elementary education and for training 
in agricultural or industrial occupations may be made. There 
is provision for the payment of wages which will be accumulated 
and paid to the worker at the time of his discharge. The 
Officer in charge may let inmates out for short periods. A 
Magistrate may order the discharge of any inmate if he is satis- 
lied that he will lead a normal life and not revert to begging. 
Children below the age of 7 in the care of the mother may be 
permitted to remain with her. Both indoor and outdoor relief 
may be provided. Outdoor relief means relief in cash or kind 

or both. 

(xi) The Travancore Prevention of Begging Act XIII of 

1120 M.E. (1945) 

This Act contains all the provisions of the Madras Preven¬ 
tion of Beggary Act. It provides a penalty for abetment of an 
offence under the Act and makes all offences cognizable. 

The Magistrate may order any beggar found to be not a 
Travancore subject to be expelled from Travancore. Dis¬ 
obedience of such an order entails imprisonment up to 3 
months. The Magistrate may remove any person found beg¬ 
ging within a notified area, from such area unless he has been 
residing there for at least one year before the notification. 
Disobedience of such order entails imprisonment for three 
months or fine upto Rs. 200. 

(xii) The Cochin Vagrancy Act XXI of 1120 M.E. (191+5) 
This is an Act to control vagrancy in the public interest. 

Vagrant is a person who obtains or is in the habit of obtaining 
his livelihood by soliciting alms, impliedly or explicitly, wan¬ 
dering from door to door or in any public place or a place of 
public resort. Any person who exposes or exhibits any sores, 
wounds, or bodily ailments or deformities or makes false or 
fraudulent pretences with the object of exciting pity for secur¬ 
ing alms, and religious mendicants who ask for alms from door 
to door or in any public place are included in the definition. 
Alms is anything gratuitously given to a vagrant which may 
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be money, food cooked or uncooked, clothing, or anything of 
value. No person shall ask for alms in areas where the Act is 
m force. 

The Government is required to constitute a Central Advi¬ 
sory Committee to advise in all matters relating to the control 
of vagrants and on the administration of the Act. 

Committal 

A vagrant may present himself at a Receiving Centre 
(House or Institution provided by the Government for the re¬ 
ception and temporary detention of vagrants), and apply for 
relief. He shall be taken before a Magistrate. Any Police 
Officer, Sanitary Inspector, Excise Officer or other Officer autho¬ 
rized by the Government may require any person appearing to 
be a vagrant to accompany him and if he refuses he may 
arrest him and produce him before a Magistrate. The Magis¬ 
trate should enquire whether, the person produced is a vagrant 
and determine whether he is a subject of the State. If he is 
not a subject of Cochin State, the Magistrate shall require him to 
remove himself from the State and not return thereto without 
his permission. Any disobedience of the order or direction 
entails 6 months’ rigorous imprisonment. A Magistrate may 
release any vagrant if he is satisfied that he will not again re¬ 
sort to vagrancy. If he does not release him he records a 
declaration that he is a vagrant and sends him to a Receiving 
Centre where he remains until he is sent to a Relief Settlement. 
A Relief Settlement is a Home for detention and care of vag¬ 
rants maintained or certified by the Government. If a vagrant 
is found to have any property of his own the Magistrate may 
direct that the cost of maintaining him may come out of such pro¬ 
perty or that any fine imposed may be recovered from such 
property. 

At the Receiving Centre, the person is examined by a 
Medical Officer who shall report on the health and bodily condi¬ 
tion of the vagrant, particularly the sex and age, whether he 
is suffering from leprosy or any other communicable disease, 
whether he is insane or mentally deficient, about his general 
state of health and bodily condition and for which of prescribed 
types of work he is fit. He is then forwarded to a Relief Settle¬ 
ment along with the declaration of the Court and the medical 
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report. In choosing the Relief Settlement, the wishes of 
the vagrant himself shall be complied with, if possible. He 
shall not be sent to any Settlement if it is likely to wound the 
religious feelings or the susceptibilities of any of the vagrants 
already detained in such Settlement. There shall be segrega¬ 
tion of leprosy patients, the insane or mentally deficient, 
those suffering from other communicable diseases, and children; 
and between male and female vagrants. It should provide for 
the teaching of agricultural, industrial, or other pursuits and 
for general education and medical care of the inmates. Vag¬ 
rants shall be subject to the rules and discipline which includes 
the doing of manual or other work. Wilful disobedience or 
neglect entails rigorous imprisonment upto 3 months upon a 
conviction before a Magistrate, in addition to liability to hard 
labour for 7 days within the Institution. The manager of a 
Relief Settlement shall try to obtain employment for the vag¬ 
rants detained in the Settlement. 

Discharge and After-care 

A vagrant may be discharged when suitable employment 
has been found for him or if he has become possessed of suffi¬ 
cient income or if a friend or relative enters into a bond under¬ 
taking to look after him, maintain him and to prevent him from 
resorting to vagrancy. Any vagrant refusing to accept the em¬ 
ployment found for him would be liable upon conviction to 
rigorous imprisonment for one month; causing any person to 
beg is an offence punishable with rigorous imprisonment for 
one year or fine or both; refusing to go before a Magistrate or 
to submit to medical examination is an offence. Escaping from 
or failing to return to a Receiving Centre or Relief Settlement 
and begging are offences punishable with rigorous imprisonment 
for 6 months. Asking for alms after discharge is an offence 
punishable with imprisonment for 3 months. In addition to 
the sentence of imprisonment such person may also be ordered 
to be detained in a Relief Settlement after discharge. 

II. Beggar Relief in Some States 


Bengal 

The problem of beggary became acute as a menace to pub- 
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lie health and sanitation when beggars affected with leprosy 
and other infectious diseases occupied the Air Raid Shel¬ 
ters. The Calcutta Rotary Club, the Salvation Army and the 
European Association and some social workers agitated for con¬ 
certed efforts to tackle the problem of the city’s vagrants by 
suitable legislation. In May 1942 the Bengal Vagrancy Ordi¬ 
nance was passed, but even before that the problem had become 
urgent and a Committee had been set up to devise ways and 
means of dealing with it. The Ordinance was replaced by the 
Bengal Vagrancy Act VII of 1943, which is now continued as a 
measure for the welfare and relief of vagrants. The Act is admi¬ 
nistered by the Food Relief and Supplies Department. The Con¬ 
troller of Vagrancy is the Head of the Vagrancy Directorate. 
The Act though applicable to the whole State is in force only in 
Calcutta city, the Howrah and Sealdah Railway Stations, 6 
Thanas in the Howrah District and 5 Thanas in the District of 
24 Parganas. All Police Officers above the rank of head cons¬ 
table in Calcutta and 24 Parganas and Officers in charge of 
Thanas in the Howrah District have been authorized to appre¬ 
hend apparent vagrants and produce them before Special Magis¬ 
trates. The Police Magistrates of Alipur, Sealdah and Howrah 
and a Presidency Magistrate of Calcutta are declared Special 
Magistrates under the Act and they hold Court on four days in 
the week. 

Institutions 

Besides one Receiving Centre there were originally two 
Vagrant Homes with a capacity of 1500; now there are 5 
Homes with a total capacity of 1900, though the sanctioned capa¬ 
city is 2,710. There are separate Homes, one each, for adult 
males over 14 years of age, for females, for children between 5 
and 14 years of age, for leprosy patients and for the old and in¬ 
firm. Children under 5 years of age are allowed to remain with 
the mother. There is no fixed period of detention under 
the Act, but they are generally kept for 2 to 3 years. Recog¬ 
nized Primary Schools are run within the casual (in which non- 
leper males of or above 14 years of age are detained), children 
and female Homes, with an attendance of about 400. Training 
in weaving, dyeing, tailoring, smithy, carpentry, gardening, 
laundry, cooking, domestic work and hospital service is pro- 
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vided at the casual Vagrant Home; training in spinning, weav¬ 
ing, tailoring, knitting, cooking, domestic work and hospital 
service is provided in the female Vagrant Home; Training in 
weaving, tailoring, cooking and domestic work is provided in 
the children Vagrant Home. Their is special Vagrant Home for 
those suffering from leprosy, and such of them as can work are 
engaged in gardening and household work. At the suggestion 
of the Indian Council of Economic Affairs and the Women’s 
Organizations in Bengal the Government have constituted a 
Special Police Squad to round up vagrants. There is a system 
of selective rounding up introduced in 1952-53 in order to res¬ 
trict relief to the worst and genuine cases. This has inceased 
the number of old, infirm and disabled inmates. 

The inmates are provided with food, clothing, education, 
physical cultural and vocational training. Recreation is pro¬ 
vided. The money seized from the person of the vagrants 
is used for purposes of common benefit to the vagrants and out 
of such money were purchased radio sets for three Homes. 
Games like badminton, volley ball, carrom, ludo, skipping, 
hututu, etc. are played. Annual sports are a regular feature in 
all the Homes. Programmes of bhajans and folk songs are held 
regularly. The inmates are taken out to places of interest like 
the zoo and the museum. Cinema shows are organised by the 
Government Publicity Department, United States Information 
Service and the Educational Directorate. There is not much 
scope for agriculture as there is no arable land adjacent to the 
Homes. The four bighas of land attached to the casual and leper 
Vagrant Homes is used for growing vegetables. In 1952-53 pro¬ 
duce worth Rs. 2,842 was obtained. The internal clothing re¬ 
quirements of the Directorate are fully met from the products 
of the Homes. In addition, the Homes supply bandage cloth to 
the Medical Department and dhotis for the Relief Department. 
The tailoring section, in addition to meeting the entire require¬ 
ments of the Directorate, also undertakes outside work. Simi¬ 
larly, the iron and tin-smithy and carpentry sections of the male 
Vagrant Home meet the entire internal requirements of the 
Directorate. 

Discharge 

Repatriation to their home States is one method of dis- 
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charge. In addition inmates who find employment and those 
whose well-wishers offer to take them on an undertaking not to 
permit them to resort to vagrancy again are also released. Those 
who have accumulated Hs. 75 in wages on outside work or 
Rs. 50 from wages in the Home are also allowed to leave the 
Home. The Controller of Vagrancy has the discretion to re¬ 
lease inmates. Marriage is another mode of rehabilitation for 
women vagrants and the Government gives a subsidy of Rs. 80 
for each marriage. Between the years 1947-48 and 1952-53, 
5261 vagrants were taken charge of, out of whom 490 were 
settled in employment, 463 repatriated to their home States, 541 
restored to their well-wishers and 12 were married. 

There are facilities for medical treatment. A leprosy 
specialist attends the Leprosy Vagrant Home and the V.D. 
cases are treated in the Medical College and the Dufferin 
Hospital. T.B. and insanity cases have to be taken over by the 
Medical Department as suggested by the Vagrancy Advisory 
Board. 

The annual expenditure is between Rs. 5 \ and Rs. 6£ lakhs. 
The per capita daily expenditure is about Re 1-3, out of which 
expenditure on food alone comes to 9 annas. 

The Vagrancy Advisory Board consisting of both official 
and non-official members meets every month to advise the 
Government on matters relating to the administration of 
the Act. 

All the Homes in the city are in rented premises and the 
activities are handicapped for want of space. 

Madras 

The notification of a Work House or a Special Home by 
the State Government is necessary before the main provisions 
of the Act can be applied. 

Institutions Maintained by the Madras Corporation 

The Corporation of Madras has been maintaining a Poor 
House in Royapuram for the old and destitute. There are 
about 150 persons housed there. The annual expenditure on the 
Poor House is Rs. 60,000. A Special Home for the infirm is main¬ 
tained in Krishnampet with over 300 inmates, with an annual 
expenditure of Rs. 1,14,000. The Work House in Royapuram for 
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the able-bodied houses 179 inmates. Useful handicrafts like 
weaving, rattan work, rope making and gardening are taught to 
the inmates. The articles produced during 1951-52 by the in¬ 
mates are valued at Rs. 40,000. The annual expenditure on this 
Work House is Rs. 78,000. An Orphanage for destitute orphan 
boys between the ages of 6 and 12 was opened in 1947 in Roya- 
puram with provision for 50 boys. Education is provided up to 
the V Standard in a recognized Elementary School situated with¬ 
in the compound. Spinning and gardening are among the handi¬ 
crafts taught. The boys are discharged on the completion of the 
fourteenth year and helped to find suitable occupation. Annual 
expenditure on this orphanage is Rs. 10,000. 

Other Institutions 

Recently the Government have opened a Care Home and 
a Care Camp at Melpakkam. a village near Madras. They are 
placed under the Police. Arrangements of classification and 
vocational training etc. are not yet complete. There are both 
a Work House and a Special Home at Madura and Special Homes 

at Ootacamund and Coimbatore. 

Recently to a question in the Madras Legislature as to why 
the Government should not require the several Municipalities 
to maintain Poor Houses, the then Chief Minister, Shri C. Raja- 
gopalachari replied that the Municipalities would have no objec¬ 
tion, provided the Government was prepared to accompany their 
suggestion with the necessary funds. 

Grants to Orphanages 

The State Government aids about 250 orphanages in the 
State by boarding grants. Grants for 1953-54 amounted to 
Rs. 14.68 lakhs. They are paid in respect of all orphan boys 
between the ages of 6 and 18 years, and in respect of all orphan 
girls between 5 and 18 years, calculated at not more than three- 
fourths of the net boarding charges or Rs. 8 a month per orphan. 

Surveys and Analysis 

There has been no official survey of the beggar problem 
either in the city of Madras or in any of the moffusil areas. 
However, the Madras School of Social Work made a silent obser¬ 
vational survey of the city between 8 a.m. and 8 p.m. on 8th 
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November 1953, and enumerated 7443 beggars. They have been 
classified in several ways— 

(a) Males 4479; Females 2964. 

(b) 1888 under 12 years of age; 762 between 12 and 20: 
3355 between 20 and 50; and 1438 above 50 years of 
age. 

(c) 4396 able-bodied; 1153 diseased; 1435 disabled; 459 
insane. 

(d) 211 leprosy patients; 179 blind; 134 crippled and 110 
afflicted with elephantiasis. 


The methods of begging are also listed— 


(1) 

Ordinary 

4663 

(2) 

Exhibiting wounds 

765 

(3) 

Exhibiting new-born babies 

669 

(4) 

Singing 

658 

(5) 

Religious 

509 

(6) 

Exhibiting pregnancy 

131 

(7) 

Exhibiting dead bodies 

57 

Favourite places of begging— 


(i) 

Pavements 

3066 

(ii) 

Temples 

985 

(hi) 

Bus stops 

851 

(iv) 

Hotels 

686 

(v) 

Markets 

546 

(vi) 

Railway Stations 

375 

(vii) 

Parks 

221 


The above survey discloses an alarming number of able- 
bodied beggars, and even more significant is the fact that nearly 
2,000 are children under 12 years of age- Really destitute a^id 
needy children must be taken care of under the Children Act. 
More Homes appear to be necessary for the diseased and dis¬ 
abled. Unless the public desist from indiscriminate alms-giving, 
the problem cannot be tackled. 

Bombay 

Both the State Government and the Corporation of Bombay 
have been trying to tackle the problem of begging and had ap¬ 
pointed committees to devise schemes for dealing with the ques¬ 
tion, but no suitable solution was found. A full-fledged Beggars 
Act was therefore passed in 1945 as a Governor’s Act and with 
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a few amendments it has been placed on the statute book as a 
regular Act in 1947. The main changes made by the amending 

Act are: _ 

(a) Power is given to the Magistrates to extern beggars 

not belonging to the Bombay State. 

(b) Under the main Act private cash found on the beggar 
was usually confiscated to the poor fund whereas the 
amending Act requires the Government to permit the 
return of the money to the beggar at the time of his 
release. 

The Act was intended to be applied to the entire State of 
Bombay, but at present it is in force only in Greater Bombay. 
On the 16th March 1946, a Receiving Centre with a capacity for 
450 persons was made available at Worli by the Jail Depart¬ 
ment. The first rounding up of beggars in the Bombay city took 
place on the 18th March 1946 and between that date and the 
5th September 1946, 2,477 persons were arrested and produced 
before the Presidency Magistrate, Worli, of whom 1,658 were 
committed to various Certified Institutions. 

Institutions 

There are separate Institutions for the able-bodied male and 
female beggars, for the old and crippled, for the male blind 
and the leper and the lunatic. There are at present five Govern¬ 
ment Institutions, four mental hospitals and nine private 
Institutions, in all 18 Certified Institutions under the Act with 
accommodation for about 2,000. Even so there is no separate 
accommodation for the mentally defective and partly insane; 
for the female blind and for T.B. cases. According to the Chief 
Inspector of Certified Institutions, the present accommodation 
is far too meagre, for he estimates the total number of beggars 
at about 20,000 for Greater Bombay. At the Visapur Home for 
able-bodied male beggars, training in carpentry, smithy, tinning, 
tailoring, weaving, leather and basket work, laundry and agri¬ 
culture is available. A plot of 40 acres is brought under cultiva¬ 
tion. In the Chembur Home for female beggars, training in 
tailoring, button making, weaving, gardening, laundry, clay mo¬ 
delling, knitting and spinning is available. The Receiving Cen¬ 
tre at Worli had to be closed on 5th September 1946 as the Jail 
Department wanted the place back, when the Act practically 
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stood suspended in Greater Bombay and the scheme received a 
set-back. It was nearly two years later that a Receiving Centre 
was improvised for female beggars and rounding up of females 
was resumed on 9th June 1947. Rounding up of males was 
resumed on 12th August 1948. The Presidency Magistrate, 
Kurla sits once a week specially for these cases. 

Special Features 

Some important features to be noted are: the variety of 
Institutions available, the study of the background of the desti¬ 
tutes for three to six months before finalizing their programmes; 
the provision of such work as they can do even to the leper 
and insane beggars; recreational activities; gratuity based on 
progress in work and conduct; constitution of Visiting Commit¬ 
tees to arouse public interest; and permitting outside work on 
wages. The enthusiasm and the spirit of co-operation of the in¬ 
mates is seen from their digging a well 30'x30'x40' in the Visa- 
pur Home and the good work that is turned out in the industrial 
sections. Most of the sections brought in some revenue to the 
Department. 

Future Needs 

The Department has several plans of extending the accom¬ 
modation and accelerating the rounding up of beggars. The 
extension of the Act to other centres like Poona, Ahmedabad, 
Pandharpur and Nasik is under contemplation. But it is condi¬ 
tioned by the availability of accommodation. 

It may be here pointed out that there is a need for a Mental 
Deficiency Act for our country. The mixing up of the partly in¬ 
sane and weak-minded beggars with able-bodied males at Visa- 
pur has affected its efficiency. It is seen that a very high percent¬ 
age of the inmates come from outside the Bombay State, and 
unless repatriation is perfected or unless there is an arrange¬ 
ment under which the several States receive their own people, 
it would be a heavy charge on the State. It is also said 
that rehabilitation of people coming from outside Bombay 
State is difficult, because they consider they belong elsewhere. 
The existence of several languages in the same Institution makes 
it difficult to conduct literacy classes. One more defect about 
the present arrangements is the lack of facilities for keeping 
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families together. This welfare work is still carried on on the 
criminal pattern and it needs to be geared to the social pattern. 
Much is done, but unless adequate after-care is provided, all the 
effort is liable to be wasted. Colonies for their rehabilitation 
must be established. It is even more important that the Act be 
extended to all industrial areas. Financial stringency is pleaded 
as the reason for not extending the Act to areas outside Greater 
Bombay. 

Bihar 

Act I of 1952 for the prevention of beggary was placed on 
the Statute Book and the rules were framed in 1954. No Home 
has been opened under the Act yet. 

Madhya Pradesh . . . 

The only provision of law dealing with begging in the 

State was contained in the Municipalities Act of 1922 which 
provided a fine of Rs. 20 for begging importunately or 
by exposing any disease, sore, or wound in any street 
or public place. This provision practically remained a dead 
letter, for it was considered inhuman to penalize begging with¬ 
out providing relief for disabled beggars. It was at one time 
thought that certain types of beggars should be licenced by 
the Municipality and certain other types prohibited from beg¬ 
ging and that was in fact the recommendation of a Sub-com¬ 
mittee appointed in 1939. In 1944 the Municipalities Act was 
amended to give power to the Municipal Committees to 
control and take action against beggary, if the Municipalities 
maintained Poor Houses. But the latter expressed their in¬ 
ability to open Poor Houses without financial assistance from the 
Government and the Government pleaded financial stringency. 
Raipur is the only Municipality which started a Poor House. 
In 1948 the Society for the Elimination of Beggary in Nagpur 
therefore suggested that the provisions of the Act may be 
applied without waiting for the establishment of Poor Houses. 
The suggestion was accepted and the provisions were notified 
in Nagpur, Jubbalpore, Raipur, Amravati and Akola. 

Recently an organization called Beggars Home, Nagpur 
has been formed and it is proposed that a Home should be run 
jointly by the State Government, the Corporation and the public 



VAGRANCY AND BEGGING 


251 


of Nagpur. It was estimated that the total number of beggars 
in the city would be about 2,000 and that a Special Home with 
accommodation for 500 should be started immediately. It 
is suggested that children, the insane, the blind, the deaf and 
dumb, and mental and leprosy cases should be sent to Institu¬ 
tions respectively catering to such groups under a scheme of 
grants-in-aid. The scheme, formulated in May 1954, envi¬ 
saged a non-recurring expenditure of Rs. 30,000 and a recurring 
annual expenditure of over a lakh of rupees. 

Uttar Pradesh 

The Samaj Sevak Samiti, Allahabad, made a suggestion 
that the Municipal Boards should be required to maintain 
Poor Houses for disabled beggars. The Government appoint¬ 
ed a Committee in 1948 to examine the problem. The Com¬ 
mittee recommended that at least ten big cities should be 
required to establish Poor Houses, but the recommendation 
was not given effect to as the financial position of the Munici¬ 
pal Boards did not justify the imposition of such an obliga¬ 
tory duty on them. The Municipalities Act was amended in 
1949 but only to authorize maintaining of leprosy homes and 
taking measures to control beggary by the Municipal Boards in 
their discretion and the’ matter rested there. A resolution of 
Kunwar Mahabir Singh recommending to the Government that 
steps should be taken to root out the practice of begging, was 
considered by the Ministry and it was decided that a beginning 
should be made with beggars affected with leprosy and the sug¬ 
gestion was transmitted to the Medical Department. A begin¬ 
ning has been made in 1954 when the Municipal Board, Luck¬ 
now opened a Poor House with accommodation for about 50. 

Hyderabad . 

The Act for the prevention of beggary was passed in 1350 F. 

(1943) laying the responsibility for maintaining the necessary 
Homes on the Municipalities. The Muncipalities, however, de¬ 
cided that they would be unable to shoulder the burden and 
hence the Act remained un-enforced. During the last two years 
the Social Services Department has been engaged in attempts 
to eradicate beggary. The Bhiksha Nivaran Samiti was formed to 
advise the Government on the problem of eradication of beggary 
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and on after-care. Recently a Beggars Home was started at 
Hyderabad with accommodation for 50 where shelter, food and 
clothing are given. Some arrangements exist for their vocation¬ 
al training. 

Mi/sore . . . . ,, 

The Act for the prevention of beggary is now in force in the 

cities of Bangalore and Mysore. There is a Government colony 
with four dormitories with accommodation for 160 beggars. A 
dispensary, a primary school and a workshop are provided on 
the premises at a cost of Rs. 3,00,000. 

The Act constituted a Central Relief Fund, and set up a 
Central Beggar Relief Committee consisting of both official and 
non-official members to administer the Act. The Fund 
received donations up to a lakh of rupees in the beginning but 
at present the only contribution to it is a sum of Rs. 2,000 by 
the Mysore City Municipal Council and the entire expendi¬ 
ture is borne by the Government. It is stated that more than 
20,000 beggars have been dealt with under the Act and this 
has led to a reduction of the ‘nuisance’ in the cities of Ban¬ 
galore and Mysore. The Government is considering the re¬ 
port of a Sub-Committee appointed in order to extend the Act 
all over the State. 

It is pointed out that 68 per cent of the beggars come 
from outside the State and that the problem cannot be dealt 
with by the State without the assistance and co-operation of 
other States. They suggest legislation by the Central Govern¬ 
ment to prevent movement of beggars from one State into 
another. Unless this is done it is feared that the efforts of the 
individual States will be rendered ineffective. A similar sug¬ 
gestion was made by the Central Council of Health appointed 
by the Government of India at their meeting in Hyderabad in 
January 1953, but this was in the interests of public health. 

Travancore and Cochin 

Institutions for the relief of beggary exist in the city of Tri¬ 
vandrum and in four other Municipalities. The Sri Chitra 
Home at Trivandrum is declared a Work House under the Act. 
This Home was started more than 20 years ago with the help 
of a munificient donation of Rs. 50,000 by the then Maharaja of 
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Travancore. The home accommodates both voluntary and com¬ 
mitted cases. The diseased are not admitted. The Government 
paid Rs. 28,000, Rs. 28,000, and Rs. 32,000 towards its expendi¬ 
ture during the three years ending in 1951-52. A dispensary, a 
primary school and a work house are attached to the home. 

There are also three relief settlements for vagrant beg¬ 
gars under the Assistant Director, Public Health in which 
312 beggars were accommodated in the year 1952-53. They 
are properly looked after and care is taken of their cleanliness, 
health and morals. 

Rajasthan . 

There is no law for the prevention of beggary in the State 
but for the area which formerly formed the Jaipur State, 
there is a Prevention of Beggary Act which, however, is not in 
force. 

/I 

The Lepers Act has been extended to Ajmer since 1936 and 
a ward of the hospital is declared to be a Leper Home under 
the Act. 

A recent resolution in the Assembly on the subject re¬ 
commended that steps should be taken forthwith to stop beg¬ 
gary in the. State and to segregate leper beggars. A Com¬ 
mittee was appointed to go into the problem and it reported 
in April 1953. It was estimated that there were 859 beggars in 
the State, of whom 598 were classed as local and 261 as 
migrants (from outside the State). Analysing the figure fur¬ 
ther it is stated that out of 573 adult males as many as 572 were 
able-bodied; out of 177 adult females 162 were able-bodied. Out 
of 109 children as many as 107 were able-bodied. The number 
of leper beggars in the State is said to be 15 only. A Bill on the 
lines of the Bombay Act is proposed to be introduced in the As¬ 
sembly. Meanwhile the Government is negotiating with the 
States of Delhi and Uttar Pradesh for the reception of the 
beggars from their State into the Homes maintained by them. 
The State agrees to pay for their maintenance and supervision. 

Delhi 

Section 151 of the Punjab Municipal Act and Section 248 
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of the U.P. Municipalities Act are both in force in the Delhi 
State. Under the latter provision a body called the Delhi Asso¬ 
ciation for the Care of Destitutes was formed which runs a 
Poor House in Delhi with a capacity for 500. There were 
more than 400 inmates in the Poor House in July 1954 with a 
separate ward for women. There is no accommodation for 
those suffering from leprosy or other infectious diseases and 
they are left alone. It is said that the number of beggars in 
Delhi may be as high as 5,000 and more accommodation is 
required to deal with the problem satisfactorily. 



CHAPTER XIX 


IMMORAL TRAFFIC 

The Government of India in their report to the League of 
Nations in 1933 described their general policy towards prosti¬ 
tution and the like questions as one of abolition. They said 
there were no licenced houses or prostitutes and no compulsory 
medical supervision of prostitutes in the country. On the 
whole there was neither registration of brothels nor of prosti¬ 
tutes, though under a voluntary informal system the names of 
the inmates of European brothels in Calcutta and Karachi were 
furnished to the Police. They went further and stated that 
their policy towards the import of foreign women for immoral 
purposes was to discourage it and to render it difficult. As to 
special legislation within the country they said that it varied 
from province to province, since it was a subject upon which 
the provinces were free to legislate. Brothel-keeping was 
not altogether illegal and most of the efforts were only to check 
soliciting in public places and to regulate the location of bro¬ 
thels. The power to order discontinuance of brothels does not 
appear to have been exercised, at any rate effectively. 

I. The Indian Penal Code 

This contains some Sections calculated to protect the 
modesty of women and to protect women against forced illicit 
sexual intercourse. Woman means a female human being of 
any age. The Code provides a penalty of two years’ 
imprisonment or fine or both for the offence of assault or use 
of criminal force upon a woman with intent to outrage her 
modesty. 

Insulting the modesty of any woman by any word, sound, 
gesture, or exhibition of any object, or intruding on the privacy 
of a woman is an offence punishable with imprisonment up to 
one year or fine or both. 

To kidnap is to convey a person without his or her consent 
out of India or to remove a minor, under 16 years of age if a 
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male or under 18 yean* of age if a female, out of the guardian’s 

custody.^bd u ct , s to compel a person by force or induce a person 

by deceitful means, to go from any place. . 

Criminal intimidation is threatening another with injury 
to person, reputation, or property of that other or to any other 
person in whom he is interested in order to compel him to do 
what he is not bound to do or to abstain from doing what he 


is free to do. 

Illicit intercourse is defined as sexual intercourse between 
persons not united by marriage or by any other tie, which 
according to the customs of the community to which the 
parties belong though not amounting to marriage, constitutes 

a quasi-marital relation between them. 

Kidnapping or abducting a woman, in order that she may 
be compelled to marry any person against her will or in order 
that she may be forced or seduced to illicit intercourse with 
any person; inducing a woman to go from any place, in order 
that she may be seduced to illicit intercourse by criminal inti¬ 
midation or by abuse of authority or under any other compul¬ 
sion; inducing a girl under 18 years of age, by any means 
whatsoever, to go from any place or to do any act, in order 
that she may be forced or seduced to illicit intercourse; im¬ 
porting into India a girl under 21 years of age, in order that 
she may be forced or seduced to illicit intercourse; kidnapping 
or abducting any person in order that she may be subjected 
to the unnatural lust of any person—each of these is a grave 
offence punishable with imprisonment of either description for 

10 years or fine or both. 

Selling, letting for hire or otherwise disposing of or buy¬ 
ing, hiring, or otherwise obtaining possession of any girl under 
18 years of age for the purpose of prostitution or illicit inter¬ 
course or for any unlawful or immoral purpose at any age is 
an offence. Wherever a girl under 18 years of age is sold, let, 
or disposed of to, or bought, hired, or obtained by a prostitute 
or the keeper of a brothel, such disposal or obtaining shall be 
presumed to be for the purpose of prostitution. 

Sexual intercourse with a woman under 16 years of age 
is rape, notwithstanding that she may have consented to it. 
As between a man and his wife the age of consent is 15. 


/ 
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Sexual intercourse even in wedlock with a girl below this age 
amounts to rape, except that where the wife is not under 12 
years of age the punishment is much lighter—imprisonment 
for 2 years or fine or both, whereas the punishment for rape 
is transportation for life or imprisonment for 10 years and 
fine. 

All carnal intercourse against the order of nature with 
any man, woman, or animal is an offence and the penalty there¬ 
for is transportation for life or imprisonment for 10 years 
and fine. 

Sexual intercourse by a person with the wife of another 
man without the consent or connivance of that man constitutes 
the offence of adultery (unless it amounts to rape) punishable 
with imprisonment up to 5 years or fine or both. The woman 
herself is declared free from any liability as an abettor. 

Enticing a married woman, in order that she may have 
illicit intercourse with any person or concealing or detaining 
her with such intent is an offence punishable with imprison¬ 
ment for 2 years or fine or both. 

II. Criminal Procedure Code 

No offence of adultery or enticing away a married woman 
may be taken cognizance of by any Court, except upon a com¬ 
plaint made by the husband or some person having care of 
such woman on his behalf; where the husband is a minor or 
is under some disability the Court may authorize some other 
person to make a complaint on his behalf. 

Where any woman or female child under the age of 18 
years is abducted or unlawfully detained, a Presidency or 
District Magistrate may upon complaint order the immediate 
restoration of the woman to liberty or of the child to the cus¬ 
tody of her husband, parent, or guardian. 

The Sections of the Indian Penal Code which deal with 
the offence of procuring do not declare procuring a criminal 
offence under all conditions. As far as adult females are con¬ 
cerned it must be accompanied by kidnapping, abducting, or 
criminal intimidation. Importing into India girls under 21 years 
of age for immoral purposes, buying or selling minor girls 
(under 18 years of age) for immoral purposes, adultery and en- 


S.L.—17 
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ticing away a married woman are all offences, the last two 
cognizable only upon the complaint of the husband. Adultery 
is no offence if the husband had connived or consented to it. 

III. Other Special Provisions 

The Cantonments Act II of 1924 enables the Officer Com¬ 
manding a Station to require, after notice to the owner, 
lessor, tenant, or occupier the discontinuance of the use of any 
building as a brothel. Loitering for the purpose of prostitu¬ 
tion or importuning any person to commit sexual immorality 
in any Cantonment is an offence, punishable with imprison¬ 
ment for one month or fine of Rs. 200. The Officer Command¬ 
ing may require any prostitute or any person convicted for 
loitering to remove himself and prohibit him from re-entering. 
The penalty for non-compliance with any order or for re¬ 
entering without permission is a fine of Rs. 200 and an addi¬ 
tional fine of Rs. 20 for each day of contravention. 

The Bombay Police Act, 1951, Section 110 confers a power 
to order the discontinuance of brothels and the penalty for 
disobedience is a fine of Rs. 25 for each day of contravention. 
The Madras City Police Act similarly empowers the Com¬ 
missioner to require the discontinuance of any brothel, if it is 
a source of annoyance or offence to neighbours. 

Under Sections 188 & 189 of the Bombay Municipal 
Boroughs Act and Sections 152 & 153 of the Bombay District 
Municipalities Act, loitering for prostitution or importuning 
any person to the commission of sexual immorality is punish¬ 
able with a fine of Rs. 50, but a complaint of the person impor¬ 
tuned or of a Police Officer specially authorized is necessary. 
Any First Class Magistrate may also require the disconti¬ 
nuance of a brothel situated in a Municipal Borough or within 
3 miles of a Cantonment. The Section may be extended to any 
Municipal area on application by the Municipality. Action 
can be taken only with the sanction of the District Magistrate 
or on the complaint of three or more inhabitants residing in 
the vicinity. The penalty is a fine of Rs. 25 for each day of 
contravention. 

The U. P. Municipalities Act, Sections 246 & 247: Loiter¬ 
ing for prostitution or soliciting is an offence punishable with 
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a fine of Rs. 50. The complaint of the person importuned or 
of a Municipal Officer authorized by the Board or of a Police 
Officer authorized by the District Magistrate is necessary. A 
First Class Magistrate may order the discontinuance of the 
use of a brothel, if it is in the vicinity of a place of worship, 
or an educational or boarding institution used by students. 
Similar action may be taken with the sanction of the District 
Magistrate or on a complaint by three residents or on the com¬ 
plaint of the Municipal Board, if any such house wherever situa¬ 
ted is used to the annoyance of the respectable inhabitants in 
the vicinity, or if it is in the immediate neighbourhood of a Can¬ 
tonment. 

The C. P. and the Berar Municipalities Act, Sections 142 
& 143 empower the Municipal Committee to prohibit the 
keeping of a brothel in any specified part of the Municipality. 
Failure to comply with such notice is punishable with im¬ 
prisonment for 8 days or fine of Rs. 50 plus Rs. 5 for each day 
of contravention. A First Class Magistrate may order the 
discontinuance of any house used as a brothel to the annoy¬ 
ance of respectable inhabitants or in the neighbourhood of a 
Cantonment or place of worship or educational institution, on 
a complaint made in pursuance of a resolution of the Commit¬ 
tee. Penalty for disobedience is fine of Rs. 25 for each day. 

Under Section 264(c) of the Bihar and Orissa Municipal 
Act of 1922 by-laws have been made, prohibiting the residence 
of public prostitutes and keeping of brothels in certain wards 
or roads as determined by the Commission in meeting, from 
time to time. No public prostitute may reside and no brothel 
may be kept in any specified area. No building within the area 
may be let to a public prostitute or to any person for the pur¬ 
pose of a brothel. Penalty: fine of Rs. 50 plus Rs. 5 for each day 
of contravention. 

The Assam Municipalities Act, Sections 254 & 255 con¬ 
tain provisions similar to those contained in the C. P. and 
Berar Act, with this difference that a complaint to the Magis¬ 
trate may be made by any three or more inhabitants. 

The Ajmer Merwara Municipal Regulation, Sections 167 
& 168 are also similar to the provisions of the Assam Act. 

The Punjab Municipalities Act, Sections 152 & 153 is to 
the same effect. In this Act the words “any person who prac- 
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tlses prostitution” are used instead of "pubtac P rostltut « « s “ 
the other Acts. The penalty is one month s imprisonment or 
fine of Rs 100 or both and Rs. 10 for each day of contravem 


tl0n The Coorg Municipalities Regulation, Section 132 prohibits 
loitering for the purposes of prostitution or importuning any 
person to the commission of immorality and provides a fine of 
Rs 50 for the offence. The complaint of the person impor¬ 
tuned or of a specially authorized Police or Municipal Officer 


is necessary for cognizance. . , 

Bhopal Municipal Act III of 1916: Municipal by-law 

control prostitution within Municipal limits. Tawaifs and Kaz- 

bis are not allowed to live, and no one may keep a brothel nor 

let any building for a brothel, within municipal limits; penalty 

for contravention is fine up to Rs. 500. Section 319 of the Act 

provides the penalty of fine of Rs. 5 per day to the keeper of a 


brothel. _ 

Madhya Bharat Municipal Act, 1954, Section 174: Loiter¬ 
ing or importuning for prostitution in any street or public 
place within the limits of any Municipality is an offence 
punishable with fine up to Rs. 50. A complaint of the person 
importuned or of a Police Officer authorized by the District 
Magistrate or of the Municipal Council is necessary. Section 175: 
A Magistrate of the First Class may, with respect to a house 
used as a brothel within the limits of a Municipality, order its 
discontinuance within five days after notice to the owner or 
occupier. A fine of Rs. 250 may be levied for each day of con¬ 
travention after such order. Action may be taken with the 
sanction of the District Magistrate only or on the complaint of 
three or more inhabitants of the vicinity. 


IV. State Acts for Suppression of Immoral Traffic 


We have now such Acts in eight out of the ten Part A 
States, in five out of the eight Part B States, and in two of the 
ten Part C States. Assam and Orissa of the Part A States have 
no special Act for the purpose but the Madras Act appears to be 
in force in those parts of Orissa which once formed part of the 
composite Madras State. 



IMMORAL TRAFFIC 


261 


Of the Part B States Madhya-Bharat and Rajasthan 
have no special legislation. With the exception of Ajmer 
and Delhi the other Part C States have no special legisla¬ 
tion on the subject. The Bengal Suppression of Immoral 
Traffic Act as also Secs. 152 and 153 of the Punjab Munici¬ 
palities Act are in force in Delhi State. Ajmer has a Prevention 
of Prostitution Act on the lines of the Bombay Act. 

The following is the list of Acts in force in several States 
of the country: 

The Bombay Prevention of Prostitution Act XI of 1923. 

The Madras Suppression of Immoral Traffic Act V of 1930. 

The Bengal Suppression of Immoral Traffic Act VI of 1933. 

The U.P. Suppression of Immoral Traffic Act VIII of 1933. 

The Punjab Suppression of Immoral Traffic Act IV of 1935. 

The Bihar Suppression of Immoral Traffic Act III of 1948. 

The Madhya Pradesh Suppression of Immoral Traffic Act of 1953. 
The Mysore Suppression of Immoral Traffic Act VIII of 1936. 
The Travancore-Cochin Suppression of Immoral Traffic Act IV 
of 1952. 

The Saurashtra Prevention of Prostitution Act VIII of 1952. 
The Hyderabad Suppression of Immoral Traffic Act XLIX, 1952. 
The Ajmer Prevention of Prostitution Act I of 1953. 

The Patiala Suppression of Immoral Traffic Act II of Samvat 
2004. 

Other Acts dealing with immoral traffic or prostitution: 

The U.P. Naik Girls Protection Act VII of 1929. 

The U.P. Minor Girls Protection Act VIII of 1929. 

The Bombay Devadasi Protection Act X of 1934. 

The Madras Devadasi (Prevention of Dedication) Act XXXI of 
1947. 

Even after these Acts, prostitution by itself is no crime and 
the Acts deal only with particular activities connected with its 
practice. The visitor to the prostitute is not punished even if 
he visits her in a brothel. The prostitute herself comes in for 
punishment only for soliciting, or for carrying on prostitution 
in a prohibited locality or premises. 

The Activities that are rendered punishable are: 

(a) soliciting in a public steet or place; 

(b) living on the earnings of the prostitution of another; 
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(c) procuring; 

(d) importing; 

(e) unlawful detention for prostitution; 

(f) permitting prostitutes to be in public places for their 
trade; 

(g) keeping, managing or assisting in keeping or managing 
a brothel; 

(h) permitting use of premises for a brothel; 

(i) letting premises for a brothel; 

(j) common prostitution in prohibited places. 

In addition, some Acts contain provisions for the disconti¬ 
nuance of the use of premises either as brothels or for common 
prostitution and for the removal of prostitutes from specified 
areas. Some Acts also contain provisions for rescuing minor 
girls from brothels or from moral danger. In some States these 
provisions are contained in the respective Children Acts. 

While these are broadly the contents of the several Acts, 
there are a number of variations from State to State in the 
definition of the various offences, the elements required to be 
proved to bring guilt home, as to the competence of Magistrates 
and Police Officers to try and apprehend offenders, and in the 
punishments prescribed. 

Definitions 

Brothel 

Any house, room or place which the occupier or person in 
charge thereof habitually allows to be used by another person 
for the purpose of prostitution; [Bihar, Madras, Saurashtra, 
Mysore, Travancore-Cochin and Madhya Pradesh]—habitually 
uses or allows to be used by any other person for the purpose 
of prostitution [Hyderabad]. 

Any house, part of a house, room, or place in which two 
or more females carry on prostitution [the words “for the gain 
of any other person” were deleted by an Amending Act of 
1947] or in which any girl under the age of 18 is kept with intent 
that she shall at any age be employed for any immoral pur¬ 
pose. Such immoral purpose may be presumed from the fact 
that a girl is maintained by or associating with a prostitute 
except where she is her own daughter. [Bengal]. 
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Any house, room, or other place which the occupier or per¬ 
son in charge thereof appropriates mainly for the purpose of 
prostitution carried on by more than one person. A house 
solely occupied by women belonging to a caste of dancing girls 
and actually following the occupation of dancing and singing 
does not come under the definition. [Uttar Pradesh]. 

Any place kept or used for prostitution; but when one 
woman takes a man or men to. her own room for illicit inter¬ 
course she shall not be deemed to be keeping a brothel. 
[Punjab]. 

Any house, room, or place or any part thereof occupied or 
let or intended to be occupied or let as a single tenement which 
is habitually used by more than one person, for the purpose of 
prostitution, including each of the partitioned cubicles of a 
house, room, or place used for prostitution even if by one per¬ 
son; any room or place used for the purpose of prostitution by 
one or more persons with a floor area of less than 100 square 
feet; any self-contained flat used for the purpose of prostitution 
by more than one person whether as tenants of different rooms 
or parts or otherwise. [Bombay and Ajmer]. 

Prostitution 

Promiscuous sexual intercourse for hire. [Ajmer, Sau- 
rashtra, Mysore, Madras, Hyderabad, Travancore-Cochin]. 
Promiscuous sexual intercourse for hire whether in money or 
in kind. [Bihar, U.P., Bengal, Punjab]. The practice of a 
woman offering her body for indiscriminate sexual intercourse 
with men for hire whether in money or kind. [Madhya 
Pradesh]. 

The only definition of “prostitute” as ‘any female available 
for the purpose of prostitution’ is contained in the Bengal Act. 
The Bombay Act has no definition of prostitution. 

Vigilance Home 

A corrective institution established or recognized by the 
Provincial Government [Chief Commissioner in the case of 
Ajmer] in which women are detained in pursuance of the Act 
and given such training and instruction and subjected to such 
disciplinary and moral influences as will conduce to their re¬ 
formation and to the prevention of offences under the Act. 
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[Madras, Hyderabad and Ajmer]. The definition occurs only 
in the three Acts of Madras, Hyderabad and Ajmer. 

Control of Premises Used as Brothels or for Common 
Prostitution , and of Prostitutes 

Bombay . 

When the tenant, lessee, or occupier is convicted tor tne 

offence of permitting or letting the premises to be used as a 
brothel, the Court may notify the landlord or lessor. The land¬ 
lord may, thereupon, require the tenant to assign the lease 
within three months and if he fails to do so the landlord may 
determine the tenancy, and the Court which convicted the 
tenant may direct delivery of possession to the landlord within 
seven days. Failure to obey such order entails imprisonment 
for one month or fine of Rs. 200 or both. A landlord who fails 
to exercise the option shall be deemed to have abetted any 
subsequent offence under the Act that may occur on the pre¬ 
mises. He shall likewise be deemed to have abetted such offence, 
if he enters into a contract of tenancy with or for the benefit of 
the same person. 

The Commissioner of Police may require any person in 
any manner concerned with the business of a common prostitute 
(including the prostitute herself) not to reside in any specified 
street or place or direct such person to remove himself to a 
specified place whether within or outside Greater Bombay by 
a prescribed route and within a prescribed time. Any direction 
that the person should remove himself out of Greater Bombay 
must be with the previous sanction of the State Government. 
A person who fails to remove himself may be arrested and re¬ 
moved in police custody. Any person so removed may not 
return within 2 years from the date of removal without the 
permission in writing of the Commissioner of Police. Punish¬ 
ment for so returning is imprisonment for 2 years or fine or 
both. The same powers may be exercised by a District Magis¬ 
trate within his jurisdiction, if empowered in that behalf by 
the State Government. 

The Commissioner of Police may, when he makes an order 
of removal against any person described above, serve a notice 
on the landlord or lessor requiring him not to permit the use 
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of the premises for the business of a common prostitute. If the 
house is so used after a second notice the landlord, who shall be 
presumed to have knowingly permitted it to be so used, becomes 
liable to be punished with imprisonment for 3 years or fine 
Rs. 500 or both. 

Prostitution may not be carried on in any premises adja¬ 
cent or opposite to or within a distance of 150 yards of any 
place of religious worship, educational institution, public park, 
playground, cinema, theatre or railway station, or on a thorough¬ 
fare over which tramcars run or in any premises notified by 
the Commissioner of Police or the District Magistrate in that 
behalf; punishment for carrying on prostitution in such pre¬ 
mises or area is imprisonment for 3 months or fine Rs. 200 or 
both. 

KLnowingly permitting premises situated in the vicinity of 
public places or in premises notified by the Commissioner of 
Police or the District Magistrate or letting such premises for 
the business of a common prostitute is an offence which entails 
imprisonment for 3 months or fine of Rs. 500 or both. It shall 
be presumed that the lessor or landlord let the premises with 
the knowledge that it will be so used. 

Bengal 

No Court shall take cognizance of the offence of keeping a 
brothel, except on the complaint of the Corporation or of a Muni¬ 
cipal authority made in pursuance of a resolution thereof, or 
of three or more persons residing separately from each other 
in the vicinity of such premises, or of the representative of any 
society recognized by the State Government and authorized to 
institute prosecutions. The other provisions regarding landlords 
letting their premises to prostitutes etc. as in the Bombay Act 
are also contained in the Bengal Act as also the powers of the 
Commissioner or Superintendent of Police to prevent brothel¬ 
keeping or prostitution in certain specified areas and premises. 
The continued use of any such premises for any such purpose 
is an offence punishable with fine of Rs. 50. for each day of 
contravention; upon a second conviction the punishment may 
be imprisonment for 6 months in addition to any fine that may 
be imposed. , It is also required that a register containing a 
description of all premises in respect of which an order has 
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been made should be maintained. The landlord is given the 
option to determine the tenancy of any premises in respect of 
which such an order is made. 

Saurashtra 

The provisions with respect to the determination of tenancy 
on conviction of the tenant, lessee or occupier for letting or 
permitting the use of premises as a brothel and the provision for 
removal of common prostitutes are as in the Bombay Act. 
Where action is taken for the removal of a prostitute the Inspec¬ 
tor-General of Police may give notice to the landlord requiring 
him not to permit such use of the premises. Failure to comply 
with the order is an offence. 

The power to order discontinuance of a brothel is given 
to the Magistrate. This provision is identical with a similar 
power in the Bihar Act. Under both Acts a Magistrate may re¬ 
quire by notice the discontinuance of the use of any house, room, 
or place in the vicinity of any educational institution, boarding 
house, hostel, or mess used or occupied by students or any place 
of public worship or recreation, any Vidhva-ashram, home for 
destitute girls, hostel or orphanage as a brothel or if it 
is so used to the annoyance of the inhabitants of the vicinity. 
If the order is disobeyed the penalty is a fine of Rs. 50 for each 
day of contravention on a first conviction and imprisonment for 
6 months, in addition to any fine on a subsequent conviction. 
The Magistrate shall mantain a register of all houses in respect 
of which such orders have been made. The register should be 
open to inspection by the public. Upon making of such an order 
the landlord is entitled to determine the tenancy. 

t 

Punjab 

The Punjab Act empowers District Magistrates to require 
the discontinuance of any place used as a brothel. Penalty for 
non-compliance is fine of Rs. 50 for each day of breach and 
imprisonment for 6 months plus fine for a subsequent convic¬ 
tion. A register of such premises has to be maintained. 

Madhya Pradesh 

The District Magistrate may order by proclamation that 
prostitution shall not be carried on in certain places of the 
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same description as mentioned in the above-mentioned Acts. 
The prostitute herself will be guilty of an offence if she persists 
in her trade in such forbidden places. 

Rescue of Minor Girls 

Bengal 

Any person having the custody, charge, or care of any girl 
under 18 years of age, who causes or encourages seduction or 
prostitution of the girl, commits an offence, punishable with im¬ 
prisonment for 2 years or fine of Rs. 1,000 or both and whipping 
if a male. The Commissioner or Superintendent of Police may 
authorize any Police Officer not below a Sub-Inspector in rank, 
to enter any premises believed to be used as a brothel or in 
which the offence of living off, procuration, importing, deten¬ 
tion, or encouraging seduction of a minor girl is being com¬ 
mitted and remove any girl under 18 years of age found therein. 
If the girl is under 16 years of age she should be produced be¬ 
fore a Juvenile Court and if above 16 but below 18 she should 
be produced before a First Class Magistrate. The Court may 
place her in suitable custody and under supervisoin until she 
attains he age of 18 years. The evidence recorded in any pro¬ 
ceeding against any person for an offence in respect of such 
girl may be used by the Magistrate in dealing with the girl. The 
Magistrate may make an order for contribuiton against the 
parent for her maintenance. The person or institution in whose 
custody the girl is placed is responsible for her maintenance 
and protection. Any institution where such girls are detained 
may be visited and inspected by any person appointed by the 
State Government. 

Madras, Madhya Pradesh , Hyderabad and Mysore 

The Magistrate may authorize a Police Officer not below 
the rank of Inspector to enter and remove from any brothel, 
disorderly house, or place of assignation any girl under 18 
years of age carrying on the business of prostitution. She is pro¬ 
duced before a Juvenile Court or other Magistrate and if the 
Court is satisfied that she is under 18 years of age, it may make 
an order that she be placed in a Rescue Home or other suitable 
custody until she becomes a major. 
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Bihar, Punjab and Uttar Pradesh 

Any Magistrate or Police Officer not below the rank of 
Inspector may enter any premises which are being used as a 
brothel or in which it is suspected that certain offences are 
being committed and remove any girl under 18 years of age 
from such place. Such a girl is produced before a Magistrate 
who, if satisfied that she is below 18, may have her placed in 
an Institution or other suitable custody until she attains the 
age of 21 years. 

Saurashtra 

Any executive Magistrate, or Police Officer not below a 
Sub-Inspector in rank is empowered to rescue the protection of 
minor girls. 

The Acts of Bombay, Ajmer and Travancore-Cochin do not 
contain similar provisions, but the Children Acts in Bom¬ 
bay and Travancore-Cochin contain provisions enabling the 
Court to place children in moral danger or living in houses of 
ill-fame in suitable custody. 

Offences and Punishments 

OFFENCE PUNISHMENT 


(a) Soliciting 


Bombay, Ajmer , Saurashtra and 
Madhya Pradesh: Whoever at¬ 
tracts or endeavours to attract at¬ 
tention for the purpose of prosti¬ 
tution, carnal intercourse or any 
act of gross indecency in any street 
or public place or place of public 
resort or within sight or hearing of 
the same or solicits or molests any 
person or loiters for the purpose 
of prostitution, carnal intercourse 
or any act of gross indecency, com¬ 
mits the offence of soliciting. 


Imprisonment for 6 months or 
fine of Rs. 500 or both. 


Bengal: The definition is the Imprisonment for one month 

same as above, except that the or fine Rs. 500 or both, 
words ‘carnal intercourse’ and ‘act 
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OFFENCE 

of gross indecency’ are not contain¬ 
ed in it. Loitering in such places 
is not in itself an offence. 

Travancore-Cochin: The defini¬ 
tion is the same, except that the 
words ‘cai'nal intercourse’ are also 
used along with ‘prostitution’. Loi¬ 
tering in itself is not an offence. 

Madras, Hyderabad and Mysore: 
The definition is as in the Bombay 
Act; frequenting such street or 
public place would be an offence 
only if it is a nuisance or offends 
against public decency. 


Bihar: Soliciting in a street or 
public place so as to cause obstruc¬ 
tion, annoyance, or danger to the 
residents or passers-by or to offend 
against public decency or frequent¬ 
ing such street or public place so 
as to constitute a nuisance or to of¬ 
fend against public decency is an 
offence. 

Uttar Pradesh: Both soliciting 
and frequenting any street or pub¬ 
lic place for the purpose of prosti¬ 
tution have to be such as to cause 
obstruction or annoyance to the 
residents or passers-by or to offend 
against public decency to constitute 
an offence. 

Punjab: There is no section deal¬ 
ing with soliciting. 


PUNISHMENT 


Imprisonment for 3 months or 
fine of Rs. 100 or both. 


Imprisonment for one year or 
fine of Rs. 1,000 or both. The 
Court has the power to order the 
detention of any woman convic¬ 
ted for soliciting if under 30 
years of age in a Vigilance 
Home for a term not less than 
2 and not more than 5 years, 
instead of sentencing her to im¬ 
prisonment. (Madras and Hyde¬ 
rabad). 

Imprisonment for 2 months or 
fine of Rs. 500 or both. (Mysore). 

Imprisonment for 2 months or 
fine of Rs. 500 or both. 


Imprisonment for 2 months or 
fine of Rs. 500 or both. 
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OFFENCE PUNISHMENT 

(b) Living on the Earnings of Prostitution of Another 

Bombay and Ajmer: Any person Imprisonment for 3 years or 
not below 16 years of age who fine of Rs. 1,000 or whipping or 

knowingly lives wholly or in part any two of them. (Bombay, Aj- 

on the earnings of the prostitution mer, Punjab and Bengal), 
of another commits this offence. 

Sanrashtra, Hyderabad, Madras, Imprisonment for 3 years or 
Bengal, Bihar, Punjab, Travancore - fine of Rs. 1,000 or both. (Bihar). 
Cochin and Madhya Pradesh: Any Imprisonment same with fine 

person not below 18 years of age; of Rs. 100 instead of Rs. 1,000 

the rest as above. (Saurashtra). 

Imprisonment for 2 years or 
fine of Rs. 1,000 or both. (Mad¬ 
ras, Hyderabad and Travancore- 
Cochin). 

Mysore and Uttar Pradesh: These 
States have no such provision. 

There are exceptions in favour 
of a mother, son or daughter of the 
prostitute in Hyderabad, Madras, 

Bengal and Bihar; Madhya Pradesh 
exempts sisters. They may, how¬ 
ever, be convicted if found to have 
aided, abetted, or compelled her 
prostitution. In Punjab the ex¬ 
ception is in favour of any person 
who on account of his age or phy¬ 
sical or mental infirmity is incap¬ 
able of supporting himself. 

Where a person is proved to be 
living with or habitually in the 
company of a prostitute or to have 
exercised control, direction, or in¬ 
fluence over her movements, a pre¬ 
sumption may be drawn that he is 
living on her earnings. 

(c) Procuring 

Bombay, Ajmer and Saurashtra: Imprisonment for 3 years or 

Procuring a woman or girl with or fine of Rs. 1,000 or whipping or 
without her consent for prostitu- any two of them. (Bombay, Aj- 
tion or persuading a woman or girl mer and Saurashtra). 
to leave her place of abode in or¬ 
der to frequent or become the in¬ 
mate of a brothel is an offence. 
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OFFENCE 

Madras, Bengal, U. P., Punjab, 
Bihar, Mysore, Hyderabad and Tra- 
vancore-Cochin: Inducing a woman 
or girl to go from any place with 
intent that she may become the in¬ 
mate of or frequent a brothel for 
the purpose of prostitution is an 
offence. 


PUNISHMENT 

Imprisonment for 3 years or 
fine of Rs. 1.000 or whipping or 
aiiy two of them. (Bengal, Pun¬ 
jab). 

Imprisonment for 3 years or 
fine of Rs. 1,000 or both. (Bihar). 

Imprisonment for 2 years or 
fine of Rs. 1,000 or both. (Mad¬ 
ras, Travancore-Cochin, Hydera¬ 
bad ). 

Imprisonment for 2 years or 
fine of Rs. 500 or both. (Mysore). 

Imprisonment for 1 year or 
fine of Rs. 500 or both. (U.P.). 


Madhya Pradesh Act, Section 8 
provides that causing or encourag¬ 
ing prostitution by any woman 
(not confined only to minors) is on 
offence—this is a special Section in 
this Act. 


(d) Importing 


Bombay, Bengal, Ajmer, Saurash- 
tra and Pujijab: Bringing any wo¬ 
man or girl, whether a prostitute 
or not, into any area in which the 
Act is in force, for the purpose of 
prostitution, is an offence. 

Madras, Uttar Pradesh, Hydera¬ 
bad, Mysore and Travancore-Co¬ 
chin: Taking from one place to 

another any woman or girl in or¬ 
der to carry on or to be brought 
up to carry on the business of pros¬ 
titution or inducing any woman or 
girl to carry on prostitution is an 
offence. 

Bihar: There is no separate sec¬ 
tion, but the section dealing with 
procuration refers also to taking a 
woman from one place to another 
for prostitution. 


Imprisonment for 3 years or 
fine of Rs. 1,000 or whipping or 
any two of them. (Bombay, Ben¬ 
gal, Ajmer, Saurashtra and Pun¬ 
jab). 


Imprisonment for 2 years or 
fine of Rs. 1,000. (All except My¬ 
sore). 

Imprisonment for 2 years or 
fine of Rs. 500. (Mysore). 
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OFFENCE PUNISHMENT 

(e) Unlawful Detention for Prostitution 


Bombay, Ajmer, Saurashtra, 
Madras, Hyderabad, Travancore, 
Mysore and Punjab: Detaining any 
woman or girl against her will in 
any place where prostitution is car¬ 
ried on or in any place in order 
that she may have sexual inter¬ 
course with any man is an offence. 


Bengal: Detaining a female un¬ 
der 18 years of age against her will 
in a brothel or any premises with 
intent that she may have sexual 
intercourse with any man is an of¬ 
fence. 

Uttar Pradesh: Detaining any 
woman against her will in a bro¬ 
thel for the purpose of prostitution 
is an offence. 

Bihar: Assisting any girl below 
the age of 18 years to reside in or 
detaining such girl in any bro¬ 
thel to carry on or in order to be 
brought up to carry on prostitution 
in such brothel is an offence. 

Bombay, Ajmer, Saurashtra, Mad¬ 
ras, Hyderabad, Travancore-Cochin 
and Punjab: A presumption of un¬ 
lawful detention may be drawn 
from the withholding of any wear¬ 
ing apparel, personal ornaments or 
other property belonging to her or 
by threatening her with any suit 
for the recovery of any of them. 

No suit or other proceeding civil 
or criminal lies for the recovery of 
any such article from her. 

There is no presumption or bar 
of remedy in the Bengal, Bihar, 
U.P. and Mysore Acts. No such 
section in the Madhya Pradesh Act. 


Imprisonment for 2 years or 
fine of Rs. 1,000 or whipping or 
any two of them. (Bombay, Aj¬ 
mer, Saurashtra). 

Imprisonment for 3 years or 
fine of Rs. 1,000 or both and 
whipping in the case of a male. 

Imprisonment for 2 years or 
fine of Rs. 1,000 or both. (Mad¬ 
ras, Hyderabad, Travancore and 
Mysore). 

Imprisonment for 3 years or 
fine of Rs. 1,000 or both. 


Imprisonment for 2 years and 
fine. 


Imprisonment for 1 year and 
fine. 


S.L.—18 
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OFFENCE PUNISHMENT 

(f) Knowingly Permitting Prostitutes to Remain on Premises 

for the Purpose of their Trade 

Bombay, Saurashtra and Ajmer: Imprisonment for 3 years or 

Any keeper of a place of pub- fine Rs. 1,000 or both. (Bombay), 
lie amusement or entertainment Imprisonment for 3 months or 
knowingly permitting prostitutes or fine Rs. 1,000 or both. (Ajmer 
persons of notoriously bad charac- and Saurashtra). 
ter to remain for the purpose of 
their trade in such place commits 
an offence. 

(g) Keeping a Brothel 

Madras, Bengal, Hyderabad, Tra- Punishments for the offences 
vane ore-Co chin, Punjab, U. P., (g), (h) and (i) are continued 

Bihar, Mysore and Madhya Pra - on the next page, 
desli: Keeping or managing a bro¬ 
thel or acting or assisting in the 
management of a brothel is an of¬ 
fence. 

Bombay, Saurashtra and Ajmer 
Acts do not contain such a provi¬ 
sion. 

(h) Permitting Use of Premises for Brothel 

and 

(i) Letting Premises to he Used for a Brothel 

These are offences. (Bombay, 

Saurashtra, Bengal, Madras, My¬ 
sore, Travancore-Cochin, Hydera¬ 
bad, Punjab, Bihar, U.P. and Ma¬ 
dhya Pradesh). 

Ajmer Act does not contain such 
a Provision. 

(j) Common Prostitution in Prohibited Places 

Bombay, Ajmer and Saurashtra: Imprisonment for 3 months. 

Carrying on prostitution in cer- fine Rs. 200 or both. (Bombay 
tain notified places is an offence. and Ajmer). 

Fine Rs. 50 for each day of 
contravention, imprisonment for 
6 months plus fine upon a second 
conviction. (Saurashtra). 
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PUNISHMENTS FOR THE OFFENCES OF 


(g) 

Keeping a Brothel 


Imprisonment for 2 
years or fine Rs. 1,000 
or both. 

2 years or fine or 
both; 5 years or both 
for a subsequent of¬ 
fence and a bond for 
3 years. 

1 year or Rs. 500 or 
both. 


12 months or Rs. 
1,000 or both; 3 years 
or fine or both and a 
bond for a subse¬ 
quent offence. 

1 year or Rs. 500 or 
both; for a subsequent 
offence 2 years or Rs. 
1,000 or both. 

2 years or Rs. 1,000 
or both. 


(h) 

Permitting the Use of 
Premises for Brothel 

BOMBAY 

3 months or fine Rs. 
1,000 or both; 1 year 
or Rs. 1,000 or both 
and a bond for 3 
years; for failure to 
execute bond, impri- 
prisonment for six 
months. 

MADRAS 

3 months or Rs. 
500 or both. 


BENGAL 

2 years or fine or 
both; 5 years or both 
for a subsequent 
offence and a bond for 
3 years. 

UTTAR PRADESH 

3 months or Rs. 
500 or both. 


PUNJAB 


BIHAR 

1 year or Rs. 500 
or both; 2 years or 
Rs. 1,000 or both for 
a subsequent offence. 

MYSORE 

3 months or Rs. 500 
or both. 


(i) 

Petting premises for 
Brothel 


3 months or fine Rs. 
1,000 or both; 1 year 
or Rs. 1,000 or both 
and a bond for 3 
years; for failure to 
execute bond, impri- 
prisonment for six 
months. 


3 months or Rs. 500 
or both. 


2 years or fine or 
both; 5 years or both 
for a subsequent of¬ 
fence and a bond for 
3 years. 


Rs. 1,000; 2 months 
and Rs. 1,000 for a 
subsequent offence. 


1 year or Rs. 500 or 
both; 2 years or Rs. 
1,000 or both for a 
subs, offence. 


3 months or Rs. 500 
or both. 
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2 years or R.s. 1,000 
i.iio or both. 


TRAVANCORE-COCHIN 

3 months or R.s. 500 
fine or both. 


3 months or Rs. 500 
fine or both. 


2 years or Rs. 
line or both. 


SAURASHTRA. HYDERABAD 

1,000 3 months or Rs. 500 3 months or Rs. 500 

fine or both. fine or both. 


AJMER. MADHYA PRADESH 


3 year or Rs. 1,000 
fine or both. 


3 months or Rs. 500 
or both; 1 year or R.s. 
1,000 fine or both for 
a subsequent offence. 


3 months or Rs. 500 
or both; 1 year or R.s. 
1,000 fine or both for 
a subsequent offence. 


Triobility of Offences 

Offences are triable only by a First Class Magistrate under 
all the Acts. The Madhya Pradesh Act is silent on the matter. 

In Punjab no offence may be taken cognizance of except 
with the consent of the District Magistrate. 

In Bihar an order in writing of the District Magistrate con¬ 
senting to the initiation of proceedings is a pre-requisite to tak¬ 
ing cognizance of any offence under the Act and the District 
Magistrate is required to give a hearing to the person against 
whom information is laid. 

Arrest Without Warrant 
Bombay 

Any Police Officer may arrest without warrant for the of¬ 
fence of soliciting, if committed in his view. Any Police Officer 
specially authorized by the Commissioner of Police may arrest 
on information without warrant any person committing the 
offence of soliciting. Any Police Officer may arrest any person 
believed to be concerned in an offence of unlawful detention 
for prostitution or any person suspected to have returned with¬ 
in 2 years from the date of removal. 

Madras and Hyderabad 

Any Police Officer not below the rank of Inspector, may 
arrest without warrant for the offences of keeping, permitting, 
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or letting a brothel, living on, importing, detention, procura¬ 
tion or soliciting. . . 

Any Police Officer specially authorized by the Commissioner 

or Superintendent of Police may arrest any person for the 
offences of importing, detention, procuration and soliciting. 

Any Police Officer not below the rank of Inspector or any 
other Police Officer specially authorized may enter any premises 
for the purpose of ascertaining whether ahy of the offences of 
keeping, permitting, or letting a brothel, living on, importing, 
detention, procuration, or soliciting has been or is being com¬ 
mitted. He shall have power to remove any minor girl from any 
such premises. 

Bengal and Bihar 

Any Police Officer may at the instance of any person 
aggrieved, arrest any person soliciting for prostitution in his 
sight and in a public place, to the annoyance of the person 
solicited, or of two or more inhabitants of the locality or 
passers-by. 

Uttar Pradesh 

Any Police Officer may arrest for the offence of soliciting. 
A warrant is necessary for arresting for any other offence. 

Punjab 

Any Police Officer may arrest or enter any premises with¬ 
out a warrant for removing any girl under 18 years of age 
from any brothel or for discovering, if any of the offences of 
living on, procuring, importing, detaining, or encouraging seduc¬ 
tion or prostitution of a minor girl has been or is being com¬ 
mitted. A Gazetted Police Officer may arrest on complaint and 
a Police Officer not below a Sub-Inspector in rank may arrest, 
if the offence is committed in his view. 

The Superintendent of Police or a Gazetted Police Officer 
authorized by him may enter any premises, if the offence of 
keeping, permitting, or letting for brothel is being committed; 
or if a woman or girl is suspected to be the victim of any of 
the offences of living on, procuring, importing, detaining or 
seduction or prostitution. Any girl under 18 years may be re¬ 
moved from a brothel. 
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Mysore 

Any Police Officer not below an Inspector in rank on com¬ 
plaint and any Police Officer specially authorized by the District 
Superintendent may arrest for the offences of soliciting. 

procuration, importing, or detention. 

Any Police Officer authorized by the District Superinten¬ 
dent of Police may enter any premises without a warrant, if he 
has reason to believe that any woman or girl is living therein 
in respect of whom any of the above offences is suspected to 

be committed. 

Travancore-Cochin 

Any Police Officer not below in rank to a Sub-Inspector 
may arrest for the offence of soliciting. Any Police Officer not 
below the rank of Sub-Inspector may arrest any person to be 
concerned in the offence of detention. 

V. Special Acts 

(a) The Uttar Pradesh Naik Girls Protection Act VII 
of 1929 

In U.P. there are two Acts specially designed for the pro¬ 
tection of minor girls from being led into prostitution. 

Among the Naiks there is a custom under which minor girls 
are trained for prostitution. The U.P. Naik Girls Protection Act 
authorizes the District Magistrate to call for particulars from 
persons having the guardianship or control of Naik girls under 
18 years of age and to restrict or regulate their movements to 
protect them from being trained to the profession of prostitu¬ 
tion and to remove them from immoral surroundings. If he is 
of opinion that there is danger of a minor girl of Naik class being 
sold, let for hire, trained, or otherwise disposed of in order 
that she may be employed for prostitution or for any other un¬ 
lawful or immoral purpose he may detain her in a settlement 
under the guardianship of a person of the same faith willing and 
fit to have charge of the girl for such period as he may prescribe. 

When action is taken by a District Magistrate in respect of 
any girl no order may be passed in respect of that girl under 
the Guardians and Wards Act of 1890 and any order already made 
thereunder is susperseded. The District Magistrate may sanc- 

Librcny Sri Pratap College 

Srinagar 
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tion the marriage of the girl with a person of the same faith. 
The manager of the settlement is responsible for the custody, 
support, health and education of girl so detained in his care. 

(b) The Uttar Pradesh Minor Girls Protection Act VIII 
of 1929 

The practice of devoting minor girls to prostitution also 
obtains among certain other classes. To check this practice and 
to put a stop to immoral traffic in females the State Government 
may declare any community in which such practice prevails 
as a restricted class, and extended the provisions of the Naik 
Girls Protection Act to such class. 

This Act also provides that procuring any woman or girl 
with or without her consent in order that she may become a 
prostitute or be made an inmate of a brothel or the house of a 
prostitute, and persuading any woman or girl to leave her 
usual place of abode is an offence punishable with 6 months’ 
imprisonment or wi.th fine or both. 

< 

(c) The Bombay Devadasi Prevention Act X of 19-34 

The preamble to this Act states that however ancient and 
pure in origin, the system of dedication now leads women to 
a life of prostitution and it is necessary to end such a practice. 
This Act declares illegal any ceremony or act intended to 
dedicate a woman as a devadasi with or without her consent, 
and provides that no marriage shall be invalid and no issue of 
a marriage shall be illegitimate by reason only that the woman 
is a devadasi. Any person taking part in any such ceremony is 
liable to imprisonment for one year or fine or both. The 
woman herself is exempt from any penalty. 

(d) The Madras Devadasi (Prevention of Dedication) 

Act XXXI of 1947 

The preamble recites that the practice of dedicating 
women as devadasis to Hindu deities, idols, objects of worship, 
temples and other religious institutions which prevails in cer¬ 
tain parts of Madras has led many of the women so dedicated 
to a life of prostitution and that it is therefore necessary to put 
an end to the practice. The several ceremonies which according 
to the customs of the several communities are supposed to effect 
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dedication of a woman whether with or without her consent, 
are declared void. No woman who is dedicated shall be deemed 
to be incapable of entering into a marriage notwithstanding any 
custom to the country. All ceremonies of whatever nature 
(taking part in a melam, dancing, or music) which, according 
to custom, have the effect of such dedication are declared un¬ 
lawful. Any person of or above 16 years of age taking part in 
such ceremony including the woman dedicated is liable to im¬ 
prisonment for 6 months or fine of Rs. 500 or both. 



CHAPTER XX 


CORRECTIONAL, ADMINISTRATION 

I. Punishments • 

The Criminal Procedure Code requires that a Court con¬ 
victing any offender must pass sentence on him according to 
law, unless it proposes to proceed under Section 562 which pro¬ 
vides for the release of certain convicted offenders on probation 
of good conduct. 

The punishments that may be inflicted on offenders con¬ 
victed under the Indian Penal Code are the following: 

(1) Death, 

(2) Transportation, 1 

(3) Imprisonment, rigorous or simple, 

(4) Forfeiture of property, 

(5) Fine. 

Death: High Courts and Courts of Session, subject to 
confirmation by the High Court, may pass a sentence of death. 
A sentence of death shall state that the prisoner be hanged by 
the neck till he be dead. Where the Court inflicts a punishment 
other than death on a person convicted for an offence punish¬ 
able with death, it must state the reasons for not sentencing 
the offender to death. 2 

Transportation for life shall be deemed to be for a period 
of twenty years and is treated as a sentence of rigorous im¬ 
prisonment until the offender has been transported. Any offence 
involving imprisonment for 7 years or more may be punished 
with transportation. A sentence of transportation must be for 
a minimum period of 7 years. 

Imprisonment may be rigorous, i.e. with hard labour, or 
simple, i.e. without labour; it may be partly rigorous and 
partly simple. 

Fine: Where no maximum is prescribed a fine shall not 

1 The Code of Criminal Procedure (Amendment) Act 26 of 1955 which 
came into force on 1st January T956 abolished transportation as a 
mode of punishment and substituted the word ‘imprisonment’ for trans¬ 
portation wherever it occurs in the I.P.C. and the Cr. P.C. 

2 Act 26 of 1955 dispenses wih this requirement. 
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be excessive. It may be in addition to a substantive term of 
imprisonment. When an offender is sentenced to fine the Court 
may sentence him to a further term of imprisonment in default 
of payment of fine. Imprisonment in default may be of the 
same description, i.e. simple or rigorous, as the substantive 
sentence. Where the offence is punishable with fine only, the 
imprisonment in default shall be simple. Imprisonment in 
default of payment of fine may be up to a quarter of the maxi¬ 
mum prescribed for the offence; it shall not exceed two months 
where the fine does not exceed Rs. 50, four months where the 
fine does not exceed Rs. 100, and six months in any other case. 
Whenever any part of the fine is paid a proportionate part of 
the sentence in default shall be remitted. A fine may be levi¬ 
ed at any time within 6 years from the date of sentence; if the 
imprisonment exceeds 6 years it may be levied during the whole 
period of imprisonment. On the death of the offender the fine 
is recoverable from his property. 

Limits to Punishment . . 

Where an offence is committed in parts, each of which is 

an offence, the offender shall be punished for only one of such 
offences; where an offence falls under two or more definitions 
or where several acts, each in itself an offence, together consti¬ 
tute a different offence the punishment awarded shall be the 
one prescribed for any one of such offences. Where it is doubt¬ 
ful of which of two offences a person is guilty the punishment 
shall be the lowest prescribed for any one of them. 


Solitary Confinement 

Any offender liable to be sentenced to rigorous imprison¬ 
ment may be ordered to be kept in solitary confinement for a 
period not exceeding 3 months in the whole. Solitary confine¬ 
ment shall not exceed one month where the term of imprison¬ 
ment does not exceed 6 months, 2 months where the term is 
between 6 months and one year, and 3 months where the term 
exceeds one year. Solitary confinement shall not be for more 
than 14 days at a time, and may not be repeated until 14 days 
have elapsed. Where the sentence exceeds 3 months, solitary 
confinement shall not exceed 7 days in a month and a minimum 
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period of 7 days should elapse between one period of solitary 
confinement and another. 


Liability to Enhanced Sentence , inf w 

If a person who has been convicted of an offence unde 

Chapter XII (offences relating to coins and Government 

Stamps) or under Chapter XVII (offences against property) of 

the Indian Penal Code punishable with imprisonment for 3 

years or more, be again guilty of an offence punishable with a 

like term of imprisonment, he shall be liable to transportation 

for life or to imprisonment for 10 years. 


Powers of Courts , , . 

A High Court may pass any sentence authorized by law. 

A Sessions Judge or an Additional Sessions Judge may pass any 
sentence authorized by law, but a sentence of death shall be 
subject to confirmation by the High Court. An Assistant Ses¬ 
sions Judge may pass any sentence authorized by law except 
one of death, transportation, or imprisonment exceeding 7 

years. 3 

Special Powers of Magistrates 

Under Section 30 4 of the Criminal Procedure Code the 

Governments of certain States may authorize District or First 
Class Magistrates to try all offences not punishable with death. 
Such specially empowered Magistrates may award any sen¬ 
tence authorized by law, except a sentence of death, trans¬ 
portation, or imprisonment for a period exceeding 7 years. 


Ordinary Powers of Magistrates 

Presidency and First Class Magistrates may pass a sen¬ 
tence of imprisonment for 2 years (with solitary confinement), 
fine up to Rs. 1,000 s and whipping; Second Class Magistrates, 
imprisonment up to 6 months (with solitary confinement) and 
fine up to Rs. 200; 6 and Third Class Magistrates, imprisonment 

3 Act 2G of 1955 empowers Asst. Sessions Judges to try all offences 
punishable with imprisonment for a term not exceeding 10 years. 

4 Act 26 of 1955 extends this section to the whole of India but requires 
that a Magistrate so empowered must have exercised powers as a First 
Class Magistrate for a period of ten years. 

5 Act 26 of 1955 raises this to Rs. 2,000 

3 Act 26 of 1955 raises this to Rs. 500 
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up to one month and fine upto Rs. 50. 7 The Magistrates may 
combine any sentences which they are authorized to pass. 
Imprisonment in default of fine when ordered by Courts of 
Magistrates shall not exceed the maximum term which the 
Magistrate is empowered to award. Where imprisonment has 
been awarded as part of the sentence for the offence the im¬ 
prisonment in default of payment of fine shall not exceed one- 
fourth of the period of imprisonment which the Magistrate can 
pass in respect of that offence. Such imprisonment may be in 
addition to a substantive sentence for the maximum term 
awardable by the Magistrate. 

Offenders Under 15 Years of Age—Criminal Procedure 
Code, Sections 29-B and 399 

Any offence not punishable with death or transportation, 
if committed by a person under 15 years of age, may be tried by 
any District Magistrate or any Magistrate empowered under 
Section 8 of the Reformatory Schools Act of 1897 or other cor¬ 
responding provision in force. Amy Court sentencing such 
person to imprisonment may direct that he be confined in any 
Reformatory School established or in a place authorized by the 
State Government, where there are means of suitable disci¬ 
pline and training in some useful industry. This Section 
applies only to places where the Reformatory Schools Act is 
not in force. 

Execution of Sentences 

Death: If a pregnant woman is sentenced to death the 
High Court shall order its postponement and may commute it 
to one of transportation for life. 

Fine: The Court imposing a fine may itself issue a warrant 
for its levy on the movable property of the offender or by 
warrant authorize the Collector of the District to realize the 
amount by civil process. Thereupon the Collector takes 
proceedings in execution in the nearest Civil Court, as if he 
were a decree-holder. The offender shall not be liable to arrest 
or detention in prison in the course of such execution. Where 
imprisonment in default of fine has been fully undergone no 
warrant for its levy shall ordinarily issue. It is open to the 


7 Act No. 26 of 1955 raises this to Rs. 100 
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Court for special reasons, to be rerorded in writing, to direct 

US 1 Where the offender is sentenced to fine only the Court may 
grant him time to pay it in two or three instalments at inter¬ 
vals of thirty days and suspend execution of the sentence 
imprisonment in default of payment of fine, during the time 

S ° ^Whipping ; A sentence of whipping shall not be inflicted 
for 15 days from the date of sentence. It must be inflicted in 
the presence of the officer in charge of the jail. The prisoner 
must have been sentenced to a substantive term of imprison¬ 
ment for three months at least before he may be sentenced to 
whipping in addition. It shall not exceed 15 stripes in the 
case of persons under 16 years of age and 30 stripes in the case 
of persons of 16 years of age and over. No female and no male 
above 45 years of age may be sentenced to whipping. No male 
sentenced to death, transportation, or imprisonment for more 
than 5 years shall be ordered to be whipped. The sentence 
shall not be executed unless a Medical Officer if present or the 
Magistrate or officer present considers the offender to be in a fit 
state of health. Any sentence of whipping shall be stopped if 
during its execution it appears that the offender is not able to 
undergo the remainder of the sentence. In such a case the Court 
may revise the sentence to one of imprisonment not exceeding 
12 months or fine not exceeding Rs. 500 in lieu of the unexecut¬ 
ed portion of the sentence of whipping. 


When a Fresh Sentence Takes Effect 

Where a person while undergoing a sentence is again 

sentenced and the fresh sentence is one of death, fine, or whip¬ 
ping it shall take effect at once. Where the sentence is one of 
transportation or imprisonment the following rules govern the 
matter: 

1. If the new sentence is more severe, it takes effect im¬ 
mediately. 

2. If the new sentence is of the same kind it shall follow 
upon the expiry of the unexpired term of the previous 
sentence. 

Transportation is severer than imprisonment; imprison- 
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ment with solitary confinement is severer than one without; 
rigorous imprisonment is severer than simple imprisonment 
with or without solitary confinement, for this purpose. 

A sentence of transportation or imprisonment in respect of a 
person already undergoing imprisonment shall commence on 
the expiration of the previous sentence. It is open to the 
Court to direct that it shall run concurrently with the unexpir¬ 
ed portion of the previous sentence. It is also open to the 
Court to direct that a subsequent sentence of transportation 

should commence immediately. 

Imprisonment in default of furnishing security is super¬ 
seded by a subsequent sentence of imprisonment for an offence 
committed prior to the making of the order for security. All 
substantive sentences of imprisonment shall be served consecu¬ 
tively without a break, so that imprisonment in default of 
payment of a fine under a previous sentence shall commence 
upon the expiry of the last of the substantive sentences. 

Suspension, Remission and Commutation 

The appropriate Government may remit the whole or any 

part of the punishment without conditions or upon conditions 
accepted by the prisoner. The Government may take the opi¬ 
nion of the Court convicting the prisoner. The prisoner so 
released may be retaken for breach of any of the conditions. 
Any order of a Criminal Court restricting the liberty or 
imposing any liability upon any person or property, may be 
suspended, remitted or commuted by the appropriate Govern¬ 
ment. 

The appropriate Government may commute any sentence 
into another of a lighter nature without the consent of the 
accused. Death, transportation, rigorous imprisonment, sim¬ 
ple imprisonment and fine is the order of severity of sentences 
for this purpose. This power is in addition to the powers under 
Sections 54 and 55 of the Indian Penal Code under which a sen¬ 
tence of death may be commuted for any other sentence and a 
sentence of transportation may be commuted to a sentence of 
imprisonment of either description for a period not exceeding 
14 years by the appropriate Government. The Central Gov¬ 
ernment also may remit or commute a sentence of death. 
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II. The Prisons Act IX of 1894 

This Act regulates all prisons. It is in force in all Part A 
and Part C States. 

A prison is defined as a jail or a place prescribed by the 
State Government for the temporary or permanent detention of 
prisoners. Places for the detention of persons while in police 
custody and subsidiary jails are excluded from the definition. 

Any prisoner committed to custody under the written war¬ 
rant or order of any Court or authority exercising criminal 
jurisdiction or by order of a Court-Martial is a criminal 
prisoner. A criminal prisoner under sentence of a Court or 
Court-Martial is a convicted criminal prisoner. Any prisoner 
who is not a criminal prisoner is a civil prisoner. The rules 
regarding the awarding of marks to prisoners in jail and the 
consequent shortening of sentences is called the remission 

system. 

It is the duty of the State Government to provide accom¬ 
modation for the prisoners in prisons constructed and regulat¬ 
ed in accordance with the provisions of this Act. 

There shall be an Inspector-General of Prisons for each 
State. For each prison there shall be a Superintendent, a Medi¬ 
cal Officer (who may also be the Superintendent), a medical 
subordinate, a jailer, and such other officers as may be necessary. 

The management of the prison in all matters relating to 
discipline, labour, expenditure, punishment, and control shall 
be under the Superintendent, subject to the orders of the 
Inspector-General. The Superintendent should keep the 
following records: 

(1) A register of prisoners admitted; 

(2) a book showing the due date of release of each 
prisoner; 

(3) a punishment book for entering punishments inflicted 
for prison offences; 

(4) a visitors’ book for any observations which the visitors 
may desire to make; and 

(5) a record of money and articles taken from the 
prisoners. 

The Medical Officer shall be in charge of the sanitary 
administration of the prison. He should report to the Superin- 
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lendent if he thinks that the mind of any prisoner is likely to 
be injuriously affffected by the discipline or treatment. If a 
prisoner dies, the Medical Officer is also to make a detailed 
record of several particulars including his findings upon a post¬ 
mortem examination, if any, in a special register. 

The Jailer shall reside in the prison. He should report 
the death of any prisoner to the Superintendent and the Medical 
Officer. He is responsible for the custody of records, warrants, 
and other documents and all the money or other articles taken 
from prisoners. He should not engage himself in any other 
employment. He should not be absent for a night without per¬ 
mission. 

All officers including the gate-keeper are entitled to search 
all persons entering or leaving a prison to detect any prohibited 
articles. 


Examination on Entry 

On entry the prisoner shall be searched and all weapons 
and prohibited articles taken from him. Every criminal 
prisoner shall be medically examined and a record made of his 
state of health, wounds or marks on his person, the class of 
labour for which he is fit, if sentenced to rigorous imprison¬ 
ment, and any observations of the Medical Officer. Female 
prisoners shall be searched and examined by the Matron. All 
articles taken should be placed in the custody of the Jailer. No 
prisoner shall be discharged against his will if labouring under 
any acute or dangerous distemper nor shall he be discharged 
until in the opinion of the Medical Officer it is safe to do so. 


Separation of Prisoners 

There must be separation between male and female pri¬ 
soners in such manner as to prevent their seeing, conversing, 
or holding any intercourse with male prisoners; male prisoners 
under the age of 21 shall be separated altogether from 
other prisoners; those who have arrived at the age of puberty 
shall be separated from those who have not; unconvicted crimi¬ 
nal prisoners shall be kept apart from convicted criminal 
prisoners; civil prisoners shall be kept apart from criminal 
prisoners. A . / * jt / 

Sr inagar l . 
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Convicted Prisoners or 

Convicted criminal prisoners may be confined to ether 

individually in cells. No cell shall be used unless furnished 

with the means of enabling the prisoner to communicate at any 

time with the officer. Every prisoner so confined shall be 

visited at least once a day by the Medical Officer or medica 

subordinate. A prisoner sentenced to death shall be searched 

and all articles found on him shall be removed. He shall be 

confined by himself and shall be placed under guard by day 

and by night. 

Civil and Unconvicted Prisoners . . , . . „ 

Civil prisoners and unconvicted criminal prisoners shall 

be permitted to maintain themselves and to purchase or receive 
food, clothing, bedding and other necessaries permissible 
under the Act subject to examination. No food, clothing, bed¬ 
ding, etc. shall be given, hired, or sold to any other prisoner. 
Transgression of this rule entails the suspension of this privi¬ 
lege at the discretion of the Superintendent. Where civil and 
unconvicted prisoners are unable to provide for themselves the 
Superintendent shall supply sufficient clothing and bedding 
and in case of a civil prisoner the person procuring his deten¬ 
tion shall pay the cost of clothing and bedding within 48 hours 
of demand, in default of which the prisoner may be released. 


Employment of Prisoners 

Civil prisoners may work and follow any trade or profes¬ 
sion. They are entitled to the whole of their earnings subject 
to any deduction in respect of implements furnished and ex¬ 
penses of maintenance in the prison. 

No criminal prisoner shall be kept on work for more than 
nine hours a day. The Medical Officer shall examine 
them while employed from time to time and their weight shall 
be recorded on the history ticket once a fortnight. A prisoner 
shall not be employed on labour if in the opinion of the Medical 
Officer his health will suffer on that account. He may be given 
such other labour as the Medical Officer considers suitable. 
Criminal prisoners sentenced to simple imprisonment shall be 
provided with employment if they desire, but they shall not 
be punished for neglect of work except by such alteration in 
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the scale of diet as may be permitted by the rules in the case 
of neglect of work. 

Health 

Sick prisoners and prisoners desiring to see the medical 
subordinate shall be reported to him without delay and all 
directions of the Medical Officer regarding alteration of disci¬ 
pline or treatment shall be given effect to and all such parti¬ 
culars shall be entered on the history ticket. Every prison 
must have a place for the reception of sick prisoners. 

Visits 

Civil or unconvicted criminal prisoners may be visited 
and may see qualified legal advisers without the presence of 
any other person. All visitors must submit to being searched. 
Refusal entails denial of admission. No visitor may be search¬ 
ed in the presence of any prisoner or any other visitor. 

Prohibited Articles 

Whoever introduces or removes or supplies any prohibited 
articles either within or outside the limits of a prison, or com¬ 
municates with any prisoner contrary to rule shall be liable for 
6 months’ imprisonment or fine of Rs. 200, or both. The Officer 
of the prison may arrest any person committing an offence in 
his presence and make him over to a Police Officer. 

Prison Offences 

The following acts committed by a prisoner are declared 
to be prison offences: 

(1) Wilful disobedience of prison regulations amounting to 
an offence under Sec. 59. 

(2) Any assault or use of criminal force. 

(3) Use of insulting or threatening language. 

(4) Immoral, indecent, or disorderly behaviour. 

(5) Wilfully disabling himself from labour. 

(6) Contumaciously refusing to work. 

(7) Filing, cutting, altering or removing handcuffs, fetters, 
or bars without due authority. 

(8) Wilful idleness or negligence at work by prisoners 
under rigorous imprisonment. 

S.L.—10 
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(9) Wilful mismanagement of work by prisoners under 

rigorous imprisonment. 

(10) Wilful damage to prison property. 

(11) Tampering with or defacing history tickets, records, 

or documents. # 

(12) Receiving, possessing, or transferring any prohibited 

article. 

(13) Wilfully bringing a false accusation against any 
Officer or prisoner. 

(14) Omitting or refusing to report any fire, plot or conspi¬ 
racy, escape or attempt or preparation to escape or any 
attack or preparation for attack upon any prisoner or 
prison official. 

(15) Conspiracy to escape or to assist in escaping or com¬ 
mitting any other of the above offences. 

Prison Punishments 

The Superintendent may determine and award any of the 
following punishments: 

(1) Formal warning. 

(2) Changing of labour to a more irksome or severe form 
for a period prescribed by rules. 

(3) Hard labour not exceeding 7 days in case of prisoners 
under simple imprisonment. 

(4) Loss of privileges under the remission system. 

(5) Substitution of gunny or other coarse fabric for cloth¬ 
ing for a period not exceeding 3 months. 

(6) Imposition of handcuffs or fetters (pattern, weight and 
period to be determined according to the rules made 
by Government). 

(7) Separate confinement for a period not exceeding 3 
months. 

Separate confinement means the seclusion of a prisoner 
from communication but not from sight of other prison¬ 
ers. He must be allowed one hour’s exercise and to 
have his meals in association with one or more other 
prisoners. 

(9) Penal diet in accordance with the rules made by 
Government, provided that it shall not be for more 
than 96 consecutive hours and shall not be repeated 
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except for a fresh offence and only after an interval 
of one week. 

(10) Cellular confinement, meaning entire seclusion of the 
prisoner from communication but not from sight of 
other prisoners. 

(11) Penal diet plus cellular confinement. 

(12) Whipping not exceeding 30 stripes. 

Female and civil prisoners are not liable to handcuffs 
or fetters or to whipping. 

Secs. 47 to 53 deal in detail with the combination of punish¬ 
ments and the manner of inflicting the punishments. Serious 
or repeated offences may be brought before the District Magis¬ 
trate for trial and on conviction may be punished with impri¬ 
sonment up to one year. 

M isccllaneous 

The prisoner while being taken to or from any prison or 
\yhile working outside beyond the limits of the prison shall be 
deemed to be in prison and shall be subject to all the incidents 
of prison discipline. The Superintendent may confine in irons any 
prisoner whenever he considers it necessary for his safe custody, 
subject to rules made by the State Government. Prisoners 
sentenced to transportation may be confined in fetters for 3 
months after admission which may be continued, if considered 
necessary, with the sanction of the Inspector-General- 

Rules 

The State Government may make rules on the following 
among other matters: 

(1) Definition of prison offences, their classification into 
serious and minor offences and the punishments admis¬ 
sible therefor. 

(2) Award of marks and shortening of sentences and re¬ 
ward for good conduct; appointment of prisoners as 
officers. 

(3) Release of prisoners in danger of death. 

(4) Classification of prisons and prisoners. 

(5) Food, bedding and clothing of prisoners. 

(6) Employment, instruction and control, including dis¬ 
posal of proceeds of prison labour. 
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(7) Prohibited articles. 

(8) Discipline generally. 

(9) History tickets. 

(10) Criminal lunatics. 

(11) Visits and communications. 

III. The Prisoners Act III of 1900 

This Act consolidates the law relating to all prisoners con¬ 
fined by order of Court including those confined in subsidiary 
jails. It extends to all Part A and Part C States. 

The officer in charge of a prison shall receive and detain 
all persons duly committed to his custody by any Court in 
accordance with the writ, warrant, or order, until he is dis¬ 
charged or removed in due course of law. He shall return the 
writ, warrant, or order to the Court issuing it, with a certificate 
showing how it has been executed or why the person has been 
discharged before its expiry. 

Persons sentenced to penal servitude may be confined in 
any prison appointed for the purpose by the State Government 
and kept on hard labour. Until removed to such prison they 
will be subject to all the rules governing persons under a sen¬ 
tence of rigorous imprisonment or transportation. The State 
Government may grant a licence to any person under a sentence 
of penal servitude and permit him to be at large within a 
prescribed part of the State and for a term subject to such 
conditions as may be prescribed. A licence may be revoked 
and the licencee recommitted to prison at any time. If the 
person to whom a licence is granted for the remainder of his 
term violates any condition, or goes beyond the specified 
limits, or refuses to surrender or conceals himself, or tries 
to avoid arrest upon revokation of the licence, he is liable 
on conviction to penal servitude for the full term of the original 
sentence. 

Any prisoner confined in a prison under sentence of death, 
imprisonment, or transportation or in default of payment of 
fine or of furnishing security for keeping the peace or for good 
behaviour, may be transferred to any prison in any part of 
India. The State Government may remove to a lunatic Asylum 
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or other place of safe custody, any prisoner of unsound mind 
for the purpose of detention and treatment. Such detention 
may continue even after the original term of imprisonment has 
expired, if a Medical Officer certifies that it is necessary for the 
safety of the prisoner or of others. Where a prisoner of un¬ 
sound mind recovers he shall be returned to the prison to serve 
the unexpired term of imprisonment. 

The State Government may appoint places to which persons 
under sentence of transportation may be sent. 

The High Court may permit any prisoner in respect of 
whom it has recommended a free pardon to be at liberty on his 
own recognizance. 

Part IX deals with the attendance of prisoners to give 
evidence in other proceedings. 

The rules applicable to persons under a sentence of impri¬ 
sonment apply also to those detained under the Reformatory 
Schools Act. 

IV. The Identification of Prisoners Act XXXIII of 1920 

This Act gives the power to take measurements or photo¬ 
graphs of certain persons. Measurements include finger and 
foot-print impressions. 

Any Police Officer may take the measurements or photo¬ 
graphs of any person convicted of an offence punishable with 
rigorous imprisonment for a year or more or of any offence 
a repetition of which renders the person liable to enhanced 
punishment, or of any person directed to give security for good 
behaviour under Sec. 118 of the Criminal Procedure Code. He 
may likewise require any person arrested for an offence punish¬ 
able with rigorous imprisonment for one year or more to allow 
his measurements and photographs to be taken. 

A Magistrate of the First Class may give similar directions 
in respect of any person arrested, if he finds it expedient for 
the purpose of any investigation or proceeding. The Police 
Officer may use all means necessary to take such photographs. 
Any such photograph shall be destroyed together with all nega¬ 
tives and copies thereof if the person is released without trial 
or discharged by Court. 
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v. Whipping Act IV of 1909* 

This Act. provides an additional mode of punishment It 
substitutes whipping for any other punishment prescribed y 
the Indian Penal Code in some cases of theft, lurking, house- 
trespass and house-breaking. It provides whipping as a" alter¬ 
native or in addition to the other penalties prescribed, in the 
discretion of the Court, in respect of the abetment, commission, 
or attempt of rape, unnatural offence, robbery, or dacoity. 

A juvenile offender may be punished with whipping in lieu 
of any other punishment for any offence under the Indian 
Penal Code that may have been committed by him (except 
offences against the State and offences punishable with death, 
and the offences of promoting enmity between classes and 
making statements conducing to public mischief). The State 
Government may provide that a juvenile offender committing 
an offence under any other law may be punished with whipping 
in lieu of any other punishment prescribed therefor. A juvenile 
offender is one whom the Court finds to be under 16 years of 
age. 

VI. A Note on Jails in some States 


The Prisons Act of 1894 governs the administration of all 
jails other than subsidiary jails where short-term prisoners are 
confined. It leaves all details of internal administration to 
be determined by rules made by the State Governments. 
There are thus wide disparities in standards and methods bet¬ 
ween one State and another. There has been no formal re¬ 
statement of our prison policy in recent years. Successful pri¬ 
son administration appears to require no more than holding the 
prisoners in custody and under discipline, without rioting and 
disorder at the minimum cost. But in practice a good deal of 
change has been brought about in the treatment of and approach 
to prisoners. Industries have been started in all jails and pri¬ 
soners are employed in useful work. The theory of ‘hard 
labour, hard fare and hard bed’ as a part of the treatment in 
jails belongs to a dead past. Several States have in recent years 

* Whipping as a mode of punishment has been abolished by the Abolition 
of Whipping Act No. 45 of 1955 which came into force on 19-12-1955 
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appointed Jail Reforms Committees and their recommendations 
are being slowly implemented. 

Bombay 

In a pamphlet on jail reforms issued in February 1954 by 
the Director of Publicity, Government of Bombay, it is 
stated: “The State jail policy accepts and acts on the view 
that the basic purpose of jail administration is not retribution 
or revenge but reformation and rehabilitation of men and 
women who find themselves in jail for various reasons. The 
jail reforms are meant to give human treatment to prisoners 
without in any way affecting the institutional discipline.” 

The Jail Administration Report for 1953 reports that out 
of an average daily population of 20,000 only 338 people were 
given bar-fetters in 1953. Cellular confinement and whipping 
were never used in recent years; penal diet, hard labour and 
sack cloth are abolished by rule. Several amenities like radio, 
canteen, games, etc. are provided. Well-behaved prisoners are 
taken out on parades. During 1953, out of 652 prisoners who 
applied for release on parole 236 were released; out of this only 
6 surrendered late and there was no case of absconding. Out of 
1,024 prisoners who applied for furlough 774 were released; out 
of these 15 surrendered late and there were only 4 cases of 
absconding. All Central and District jails provide educational 
facilities. In some jails wages are paid at one-fifth of the rates 
for similar work outside. In 1953, 865 prisoners remitted a 
total sum of Rs. 12,000 to their families. It may be mentioned 
that literacy classes, libraries, sports, physical training and drill, 
canteen, film shows, newspapers and moral and religious lec¬ 
tures, etc. are all available in the Central and District jails 
where long-term prisoners are confined. Prisoners also manage 
their own affairs under a panchayat system. 

West Bengal 

It is reported that there has been a considerable liberali¬ 
zation in the treatment of prisoners in the jails. Sack cloth, 
penal diet, whipping and bar-fetters are given up in practice. 
Cellular confinement is very rare; hard labour is given up alto¬ 
gether by rule. In the matter of interviews and letters the Jail 
Superintendent has been given a larger discretion. Adult educa- 
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tion is introduced. Radios are provided, documentary films are 
shown, magazines and newspapers are made available m all 
central jails. At present newspapers and books are available for 
class I and II prisoners and there is a proposal to extend the 
privilege to class III prisoners also. In the central jails pri¬ 
soners themselves look after the preparation and distribution of 
food, maintain discipline, look after sanitation amenities and 
sports under a panchayat system. They also recommend punish¬ 
ments in case of minor ‘indiscipline and its recommendations 
are generally accepted. In the three Calcutta jails wages are 
paid for all work done. 

Uttar Pradesh , . . 

A step in the direction of providing facilities and training 

for self-reliance to prisoners was taken in 1949 when the 
Central Prison, Lucknow was converted into a model prison. 
It has a reception centre at which a detailed personal study of 
the new entrant, being a casual prisoner, is made through en¬ 
quiries regarding personal case-history, family relationship, 
social and economic background, psychological and mental de¬ 
fects, police reports, judgement and other material. He is 
processed through a detailed programme of educational, physi¬ 
cal and vocational training for 6 months during which period 
his honesty, industry and aptitude for co-operation are 
judged. When he passes through the tests successfully he is 
placed in the star class and admitted to the model prison. 

In the prison there are cottage industries, vegetable and 
agricultural farming, etc. to provide them with work similar 
to and on similar terms as for outside work, in order to 
develop self-reliance. Out of the sale proceeds of the produce 
they are required to pay for the raw materials used and the 
rent of the land. They also pay for their maintenance to the 
State. The balance is at their disposal which may be remitted to 
dependants or may be used for purchases from the jail canteen 
which is run on a co-operative basis by the inmates themselves. 
Every effort is made to promote friendly feeling between the 
staff and the prisoners, who manage their own affairs through 
a panchayat. They are thereby entrusted with responsibility. 
They are gradually admitted to higher privileges and at one 
stage they are allowed to work outside the jail both day 
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and night without watch and ward. The best-behaved are also 

allowed to pay short visits to the city or other places of 
attraction. 

Dramatic performances, cinema shows, lectures, debates, 
musical entertainments, religious celebrations and games are 
available to the inmates. Thus they are being prepared for 
taking their place in society on release. 

The Sampurnanand Camp 

This is a bold and new experiment in the treatment of 
prisoners conceived by Dr Sampurnanand the then Home 
Minister. It strikes a departure from the age-old practice of 
confining prisoners within well-guarded buildings and putting 
them to hard fruitless labour. True, in recent years prisoners 
have been engaged in remunerative production whether in pri¬ 
sons or convict settlements. Even this does not take the pri¬ 
soners’ mind off the situations and conditions in which they were 
forced to crime, nor does it enable them to adjust themselves 
without stress to outside conditions when released. 

In this scheme about 2,000 prisoners are employed in the 
construction of a dam over the River Chandraprabha, 12 miles 
from Chakia, in Benaras District—a dam which will irri¬ 
gate a vast area and thereby increase the country’s food produc¬ 
tion. There is a variety of work and prisoners are carefully 
chosen and put to such work as is suitable for them. There 
is no police escort and the Jail Warder acts only as a guide. 
In the Camp they live as free men without the irritating pre¬ 
sence of warders, chowkidars, or policemen. Complete freedom 
of movement and association is provided. There are no guards 
watching them or goadipg them to work; no barracks, cells 
enclosures or gates. The prisoners live in clean tents. 
They have a wide campus where they can move and play, good 
feeding arrangements, a canteen, a well-equipped hospital and 
recreation in the shape of music, cinema shows, etc. The staff 
also lives on the premises and this promotes better understand¬ 
ing between them and the prisoners because they all live a 
corporate life. The Information Department has provided the 
Camp with a radio. It is worth repeating that there are no 
walls around this camp and there is no police surveillance. 
Prisoners work with ordinary labourers. The Education Officer 
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attached to the Camp is in charge of a Uteracy scheme for the 
prisoners. The teachers and welfare officers at the Camp assist 
the work of reformation and rehabilitation. There are a library 
and a reading room. In the canteen the prisoners may buy 
tea, cigarettes, sweets, bidis, etc. The prisoners are paid wages 
A part is paid to them and the balance is kept as savings to be 
handed over at the time of release. The prisoner pays for his 
meals and he is also free to buy anything he likes at the can¬ 
teen. A good part of the jail manual is in suspense with 
reference to these prisoners and the new rules framed are 
calculated to create enthusiasm for work. Remission for good 
conduct and efficiency is allowed. The dignity of labour and 
of man is instilled in the hearts of the prisoners and each is 
made to feel he is on his honour. The camp is divided into 
groups or work units and prizes are awarded to the best group, 
taking into account both work and good conduct. This humani¬ 
tarian scheme raises high expectations which it is hoped will be 

realized. 


A i yji gy* 

A booklet issued on the Central Prison, Ajmer decribes 
the changes that jail administration has undergone in the State. 
Quoting a sentence from Pandit Jawaharlal Nehru s autobio¬ 
graphy_“not the least effort is made to consider the prisoner 

as an individual human being and to improve or look after 
his mind”—the booklet claims that the treatment of prisoners 
has undergone a complete orientation. The changes are des¬ 
cribed as revolutionary. It is stated that a scheme to employ 
released prisoners with a good record in State-sponsored 
schemes for the development of cottage industries is under 
consideration. Two barracks which contained cage cubicles, 
‘a grim reminder of the past’, are being dismantled and a cinema 
hall and a library will soon be located in their place. Two other 
barracks reserved for Europeans in the past have since been 
converted into a Panchayat Ghar and a Co-operative Canteen 
for prisoners. Juveniles are housed in a ward completely sepa¬ 
rated from the main jail buildings (but within the compound) 
and life-prisoners are separately housed in another ward 
away from the main jail buildings. The jail hospital has 30 
beds. There is a jail garden. The jail has also 60 bighas of 
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cultivable land with seven wells to water it. The prisoners have 
begun to raise vegetables on it this year. The red and blue 
stripes of prisoners’ uniform and the red and blue caps used to 
distinguish the habitual from the casual were given up. Wooden 
identification tickets have gone. Registration numbers are no 
longer stamped on the uniforms of prisoners. The jail main¬ 
tains a number of social and recreational programmes. Attempts 
are made to make prisoners literate. Vocational training is 
given in the jail factories. Six of the prisoners sentenced for 
life have been given land in the jail garden and they work in the 
open from 5 a.m. to 8-30 p.m. and all the income is credited to 
them. The internal administration of the jail is being progres¬ 
sively handed over to panchayats elected by the inmates. 
Each Bhavan has an elected sub-panch to look after the kitchen, 
food, clothing, sanitation, recreation and the library. Cases of 
minor indiscipline are decided by the panchayat. The canteen 
is also run by the prisoners on a co-operative basis. Bidis and 
cigarettes, toilet articles and eatables are sold. 

The juvenile prisoners who are segregated in a block out¬ 
side the main jail building get regular schooling for two hours 
every morning. The teachers of the Basic Teachers Training 
Institute are in close touch with the jail and they look after the 
juvenile and adult sections. The professors visit the jail and 
give them moral and religious instruction. The Civil Assistant 
Surgeon of the jail lectures on hygiene, sanitation and first-aid 
to the prisoners. The prison library has more than a thousand 
books. Newspapers are furnished. 

The jail had 109 prisoners in the year of wnom 71 per cent 
were able both to read and write. Physical culture and sports 
are attended to. A deputy jailor is in charge of the prison fac¬ 
tories. The existence of a variety of industries enables the jail 
authorities to choose the training suited to the natural aptitude 
of prisoner. By this method many of the prisoners are able to 
exceed the tasks allotted and qualify for an extra wage^p to 4 
annas a day. 

Although it is not possible under the existing rules to secure 
employment of released prisoners in Government service, how¬ 
ever good their record may have been in jail, an attempt is made 
to secure for them aid from various philanthropic organizations. 
They are also assisted in getting employment in non-Govern- 
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merit institutions who may have no objection to employ releas¬ 
ed prisoners. 

There is an Advisory Board to revise the sentences of long¬ 
term prisoners. It meets twice a year, to recommend releases 
to the State Government, which in turn recommends to the Gov¬ 
ernment of India. Wages are paid to prisoners engaged on 
essential prison duty and to others who work over the prescrib¬ 
ed tasks at 2 annas per prisoner per day. Old and infirm 
prisoners are paid wages at about 2 rupees per month. The re¬ 
mission rules are quite liberal and facilities exist to transfer sick 
prisoners to hospital and the criminal lunatics to a Mental 
Asylum in Uttar Pradesh. All convicted prisoners may write 
one letter and have one interview per month. The B class con¬ 
victs are allowed two letters and two interviews per month 
and the A class four interviews and four letters per month. 

VII. First Offenders and Probation Acts 

Criminal Procedure Code, Sections 562 to 564: The Court 
has the power to release certain convicted offenders on proba¬ 
tion of good conduct or to release them after admonition. 

Any person not under 21 years of age convicted of an 
offence punishable with imprisonment for not more than 7 years 
and any person under 21 years of age, and any woman con¬ 
victed of an offence not punishable with death or transporta¬ 
tion for life may be released on probation of good con¬ 
duct, if no previous conviction is proved against the 
offender and if the Court having regard to the age, character, 
or antecedents of the offender and to the circumstances in which 
the offence was committed thinks it is expedient to do so. The 
Court instead of sentencing him at once to any punishment may 
direct his release on a bond, with or without sureties. The 
offender is required to undertake to keep the peace and to be of 
good behaviour and to appear to receive sentence when called 
upon to do so, within a period of 3 years. The Court must be 
satisfied that the offender or his surety has a fixed place of abode 
or regular occupation within its jurisdiction or in the place 
where the offender proposes to reside. 

Magistrates of the Second Class unless specially empower¬ 
ed and Magistrates of the Third Class may not act under this Sec- 
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tion, but may submit the proceedings to a Magistrate empower¬ 
ed to act under this Section. 

Where a person is convicted of any theft, dishonest mis¬ 
appropriation, cheating, or any offence under the Indian Penal 
Code punishable with not more than 2 years’ imprisonment and 
if no previous conviction is proved against him, the Court con¬ 
victing him may after taking into account his age, character, 
antecedents, physical or mental condition, nature of the offence 
and any extenuating circumstances attending the commission 
release him after due admonition. An Appellate Court or 
the High Court in revision may make such order or set aside 
such order and pass sentence according to law. If the person 
released on probation fails to observe the conditions of his bond, 
the Court may issue a warrant for his apprehension and when 
brought up may pass the appropriate sentence. 

STATE ACTS 

(V The Madras Probation of Offenders Act III of 1937 

This Act provides for the release on probation of first 
offenders in certain cases. The Act is in force in the States of 
Madras and Andhra. 

Release after admonition: In a case similar to the one in 
the penultimate paragraph, the Court may having regard to the 
offender’s age, etc-, to the trivial nature of the offence, or any 
extenuating circumstances under which it was committed may 

instead of passing a sentence release him after due admonition. 
(Section 3) 

Release on probation of good conduct: When any person 
not under 21 years of age is found guilty of an offence punishable 
with imprisonment for not more than 7 years, or any person 
under 21 years of age or any woman is found guilty of an offence 
not punishable with death or transportation for life and if no pre¬ 
vious conviction is proved against such offender, the Court may, 
having regard to his or her age etc. and the circumstances of 
the offence, if it thinks it expedient to release him or her -on 
probation of good conduct, do so on execution of a bond, with 
or without sureties, to appear and receive sentence when 
called upon during a period of 3 years, and in the meantime 
to keep the peace and be of good behaviour, provided that the 



302 SOCIAL LEGISLATION—ITS ROLE IN SOCIAL WELFARE 

Court shall not direct such release unless the offender or one 
of his sureties has a fixed place of abode or regular occupation 
in the place for which the Court acts or in which the offender 
is likely to live during the period. (Section 4). 

Supervision Order: If the offender is under 24 years of 
age the Court may also make a supervision order until he shall 
attain the age of 25 years and place him under a Probation 
Officer to be named in the order. The Court shall take a bond, 
with or without sureties, for the observance of such conditions 
at it may impose with respect to residence, abstention from 
intoxicants, or any other matter. The conditions of the bond 
shall be stated in writing in simple terms and furnished to the 
offender. 

For failure to comply with any condition of the bond 
the accused may be summoned and sentenced for the original 
offence or he may be fined in a sum not exceeding the fine pre¬ 
scribed for the offence or Rs. 50 for the first failure; if the fine 
is not paid within the time fixed the offender may be sentenced 
for his original offence. 

Probation Officers: The State Government may appoint 
Probation Officers or authorize others to act as such. Recog¬ 
nized societies may provide such Officers; in exceptional cases 
the Court may appoint any other person to be a Probation 
Officer. Probation Officers may be of either sex, they act under 
the control of the District Magistrate, and may be changed by 
the Court at any time. 

Duties of Probation Officer: The Probation Officer should 
visit or receive visits from the offender at intervals fixed in the 
order. He should see that the conditions of the bond are 
observed. He shall report to the Court upon his behaviour. 
He shall assist and befriend the offender and endeavour to find 
suitable employment for him. He may advise the Court to 
alter or relax the conditions of the bond or to discharge the bond. 
All supervision ceases on the offender attaining 25 years of age. 

No disqualification: Any person dealt with under this Act 
shall not suffer any disqualification attaching to a conviction for 
an offence, if he complied with the terms of the bond and did 
not incur any penalty or sentence for breach of any condition. 

Miscellaneous: An order may be made by an Appellate 
Court. Magistrates of the Second Class unless specially em- 
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powered and Magistrates of the Third Class are not competent 
to make an order under this Act, but they may send up the 
offender to a Magistrate competent to make such an order. The 
Reformatory Schools Act, the Children Act and the Borstal 
Schools Act continue to apply to those coming under them. 

(it) The Central Provinces Probation of Offenders Act I 
of W36 (Section 3) 

This is an Act to provide for the release of certain 
offenders on probation and other incidental matters. It is 
in addition to the provisions of the Criminal Procedure Code. 
Where any person is convicted for an offence punishable with 
imprisonment for not more than 6 months under any enactment 
other than the Indian Penal Code (Section 562 Criminal Pro¬ 
cedure Code applies to offences under the Indian Penal Code) 
and if no previous conviction is proved against him, the Court 
having regard to his character, etc. or the trivial nature of the 
offence or any extenuating circumstances, may release him 
after due admonition. In the case of males not under 21 years 
of age or women on trial under circumstances similar to those 
under the Madras Act if the Court, having regard to the same 
factors as therein thinks it inexpedient to inflict any punishment 
or expedient to release the offender on probation it may without 
proceeding to conviction make an order dismissing the case or 
releasing the offender conditionally or unconditionally on his 
entering into a bond with or without sureties to be of good 
behaviour and to appear if required during a period not exceed¬ 
ing 3 years, for conviction and sentence. This may be done 
during trial or on conviction. The Court may order him to pay 
any damages for injury, compensation for loss or the costs of 
the proceeding; provided that if the offender is under 16 years 
of age such an order may be made against the parent or 
guardian if he had conduced to the commission of the offence. 
The Court may require the offender to be under the supervi¬ 
sion of a person named in the order and include this in the bond 
as one of the conditions. A bond may contain the following 
additional conditions: 

(a) prohibiting the offender from association with thieves 
or other undesirables or from frequenting undesirable 
places; 
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(b) requiring his abstention from intoxicating liquor or 
drugs; 

(c) securing that he leads an honest and industrious life. 

A copy of the conditions should be furnished in writing in 

simple terms. Probation Officers including those for children 
under 16 years of age should be appointed by the State 
Government. They should visit or receive visits from the 
offenders, see that all conditions are observed, report to Court, 
advise, assist and befriend them and endeavour to find for them 
suitable employment. 

The conditions of the bond may be varied or the offender 
discharged on the application of the Probation Officer. Where 
there is a breach of the conditions the offender may be summon¬ 
ed, remanded to custody of any person and if the breach is 
proved he may be sentenced for the original offence. Offenders 
under 16 years of age may be sent to Certified Schools and other¬ 
wise dealt with under the Children Act. 

Miscellaneous: Powers may be exercised by a Magistrate 
of the First Class or a Second Class Magistrate special¬ 
ly empowered. Any other Magistrate may forward the 
offender to a competent Magistrate for being dealt with. A* 
Court before whom an appeal or revision is pending may sub¬ 
stitute such an order for any sentence. The High Court 
may set aside in revision any order of release and pass any 
sentence which could have been passed by the Court trying the 
offence. The Reformatory Schools Act will not be affected by 
this Act. 

(Hi) The United Provinces First Offenders’ Probation 
Act VI of 1938 

Upon conviction for offences of theft, dishonest misappro¬ 
priation or cheating, or for any offence not punishable with 
more than 2 years’ imprisonment, where no previous conviction 
is proved, the Court may instead of sentencing the offender 
release him after due admonition taking into account his age, 
etc., the trivial nature of the offence and any extenuating 
circumstances under which it was committed. 

Any person convicted of an offence not punishable with 
death or transportation for life, if no previous conviction is 
proved against him may be released by the Court on a bond. 



CORRECTIONAL ADMINISTRATION 


305 


with or without sureties, under which the offender undertakes 

to appear and receive sentence when called upon during a 

period not exceeding 3 years and to keep the peace and be of 

good behaviour during the period. The person to be released 

or one of the sureties must have a fixed place of abode and a 

regular occupation either within the jurisdiction of the Court 

or m the place where the person released is likely to live 
during the period. 

It is obligatory on the Court to release every person under 
21 years of age convicted of any offence punishable with 
imprisonment not exceeding 6 months on probation, any special 
reasons must be recorded in writing, justifying a departure. 

Where the offender so released is under 24 years of age 
the Court may place him under the supervision of a Probation 
Officer which shall cease on his attaining 25 years of age. All 
conditions with respect to residence and abstention from intoxi- 
cants etc. and those calculated to prevent a lapse into crime 
which the Court may impose shall be contained in the bond 
written in simple terms and furnished to the offender. 

Upon proof of the breach of any conditions of the bond the 

Court may sentence him forthwith for the original offence or 

in case of the first failure it may continue the bond in force and 

levy a fine up to Rs. 50, in default of which he may be sentenc¬ 
ed for the original offence. 


The Court may on the application of the Probation Officer 
vary any bond as to its duration or conditions and may also 

discharge the same. The duties of a Probation officer are the 
same as in the Madras Act. 


Magistrates not empowered under this Act may refer suit¬ 
able cases to competent Magistrates. Powers of Appellate or 
Revisional Courts are the same as in the Madras Act. The Act 
repeals Sections 562, 563 and 564 of the Criminal Procedure 

Code It saves the provisions of Section 31 of the Reformatory 
Schools Act. J 


( %v ) Bombay Probation of Offenders Act XIX of 1938 

Where a person is convicted of any offence punishable 
with not more than 2 years’ imprisonment or fine or both and 
no previous conviction is proved against him the Court may 
proceed to deal with him as in the above-mentioned Act. 

S.L.—20 
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Where any male is convicted of an offence not punishable 
with death or transportation or any woman is convictea of an 
offence of any kind, if it appears expedient to the Court afte 
taking into account the relevant factors, it may for reasons t 
be reforded in writing instead of sentencing the offender at once 
to any punishment release him on a bond of the same content 

and nature as detailed under the preceding Acts. 

If the offender appears to be under 25 years of age the 
Court may make a supervision order and place him under the 
supervision of a Probation Officer named therein. The supe - 
vision shall cease on the offender's attaining the age of 26 years. 
The bond may contain all the conditions specified in the Uttar 
Pradesh Act. A copy should be furnished to the offender by 

the Court. . _ . 

Before making an order the Court may require a report 

from the Probation Officer. The report is confidential but may 
be disclosed to the offender to enable him to lead evidence. 
The Court may also order any compensation or cost not exceed¬ 
ing the amount of fine which could have been imposed for the 

offence. The order is open to appeal. 

If the offender fails to observe the conditions the Court 

may summon him and remand him to custody pending enquiry. 
If the breach is established he may be sentenced forthwith for 
the original offence or he may be fined up to Rs. 100 and the 
bond continued in force. If the fine is not paid he may be 

sentenced for the original offence. 

Probation Officers may be appointed by the State Govern¬ 
ment or nominated by a recognized society or they may be any 
other persons considered fit by the Court. They are liable to 
be changed by the Court at any time. Their duties are similar 

to those prescribed in the other Acts. 

The Court may vary the conditions at any time. The term 
of the bond shall not be less than one year and not more than 
3 years. Supervision shall not be extended beyond the age of 
26 years. A bond may be discharged earlier. Magistrates 
other than First Class Magistrates unless specially empowered 
may not make orders under this Act, but may refer any case to 
a competent Magistrate. This Act supersedes Section o62 of 
the Code of Criminal Procedure but leaves the Bombay Child¬ 
ren Act and the Bombay Borstal Schools Act unaffected. 
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(v) The Mysore Probation of Offenders Act XLVII of 
1943 

The provisions of this Act are substantially the same as 
those of the Uttar Pradesh First Offenders Probation Act. The 
following differences may be noted: 

(a) ‘Theft in a building’ finds specific mention among the 
offences for which an offender may be released after 
admonition. 

(b) A probation order ceases on the offender’s attaining 
the age of 26 years and not 25 as in the U. P. Act. 

(c) A Court directing the release of an offender either 
after admonition or on probation may also order the 
offender to pay compensation for loss or injury caus¬ 
ed by the offence and the costs of the proceedings. 
The amount so awarded shall, however, not exceed 
the maximum amount of fine that may have been levi¬ 
ed for the offence and may be recovered as if it were 
a fine. Any amount so paid or recovered shall be 
taken into account in any subsequent civil suit relat¬ 
ing to the same matter. 

(vi) The Saurashtra Ordinance LXXXII of 1945 applies the 
Bombay Probation of Offenders Act XIX of 1938 to Saurashtra. 

(vii) The Hyderabad Probation of Offenders Act XII of 1953 is 
identical with the Madras Probation of Offenders Act III of 
1937. 


VIII. Probation* 

Crime may be defined as socially undesirable behaviour 
made punishable by law. The constant object of any criminal 
policy is the elimination or reduction of crime, and the methods 
employed reflect the current social and political structure and 
thought. The character of punishments is inextricably asso¬ 
ciated with them. The traditional punitive and repressive 
approach which characterized punishment and tortures are no 
indication of any greater wickedness or sadism on the part of 
a former generation, but it only shows that they knew no better 


• Based on ‘Probation and Related Measures’ (United Nations) 
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and could conceive of no better or more efficient way of secur¬ 
ing protection for the social values which they treasured. Now 
in the light of modem researches, humanitarian and utilitarian 
considerations have become dominant and general deterrence 
or retribution as objects of penal policy are out of vogue. Em¬ 
phasis is now laid on the rehabilitation of the offender and it 
is also recognized that the improvement of social conditions 
and the development of social services are better methods of 
preventing crime. 

Probation is a method of dealing with offenders. It con¬ 
sists in the conditional suspension of punishment while the 
offender is placed under personal supervision and is given indi¬ 
vidual guidance or treatment. 

It had a pre-statutory origin. Enlightened Magistrates real¬ 
ising the ineffectiveness of short-term prison sentences develop¬ 
ed probation as an alternative to short sentences. Mere suspen¬ 
sion of sentence though conditionally is not sufficient from the 
point of view of social protection. It would be feasible only when 
there is a reasonable basis for expecting that the offender will 
not resume a criminal career. The mere threat of deferred 
punishment is not a sufficient safeguard for the probationer’s 
future lawful behaviour. Additional safeguards are necessary. 
Thus certain other elements have crept into probation, namely 
selection of persons fit for such treatment and the provision of 
actual assistance to the probationer by personal supervision 
and guidance. 

The establishment of guilt is a pre-requisite where proba¬ 
tion is considered as an instrument of criminal justice; probation 
is also applied as a preventive of delinquency where, for 
example, certain persons in danger of becoming offenders, parti¬ 
cularly juveniles, are placed on probation. 

It is applied on a selective basis. It is an extension of 
the principle of individualization of treatment and the further 
principle that the punishment should be designed to fit the 
offender rather than the offence. Thus it adds to the discre¬ 
tionary functions of the Court. That is to say, if probation is 
administered merely in obedience to a statutorily prescribed 
condition it loses one of its chief characteristics, viz- the indi¬ 
vidualization of treatment. In practice it is true that even the 
selection of cases for probation is circumscribed by statutory 
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restrictions as to age and previous record and the nature and 
gravity of the offence. That would not be permissible in an 
ideal system. 

Conditional Suspension of Punishment 

Whether probation consists in suspension of the proceeding 
or of conviction and sentence, or of the execution of a sentence 
already imposed, the point is that probation does not excuse 
the offence or let the offender off. Throughout the period of 
probation the original offence remains punishable, in case of 
violation of any conditions of probation or in case the offender 
commits a new offence. The suspension is only in order to 
promote the offender’s rehabilitation. It is necessary that the 
conditions themselves should not be punitive or arbitrary. One 
other requirement of probation is the consent or willing¬ 
ness of the probationer himself to co-operate with 
the Probation Officer and the conditional suspension of punish¬ 
ment only provides the authoritative set-up under which the 
probationer Is helped to reform. 

Probation involves supervision and treatment. It is not 
merely giving the offender another chance. It is the provision 
of systematic assistance in his effort to become a citizen capable 
of living without coming into conflict with the law. In the 
social rehabilitation of the individual offender is society’s gua¬ 
rantee against future crime. It is supervision and not surveil¬ 
lance; it is to foster a personal relationship. Negatively it 
protects the probationer from unwise use of his personal free¬ 
dom and to that extent it may be regarded as authoritative, 
restrictive, or disciplinary. But more important are its educa¬ 
tional, therapeutic and rehabilitative objectives which to¬ 
gether constitute the treatment the probationer receives. 

It is increasingly recognized that probation treatment is 
a highly skilled service requiring specific technical training. 
It is the application of modern scientific case-work methods to 
individuals outside of Institutions. It is a form of community 
treatment which permits normal social experience not available 
in the Institutions. Its advantages are that it does not disrupt 
the offender’s relationship with his family, with his friends, 
with the opposite sex and with his occupation. It saves a good 
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deal to the State and community, but that is not, however, the 

best reason for its application. 

We have already stated that probation is not a mere 

let-off This is a misconception which obtains even among ju 1- 
cial officers who cannot look at it in its true perspective because 
of a persistent punitive approach to treatment of offenders in 
which they have been trained. There is a disciplinary element 
in probation. It is not merely a sentimental gesture. It in¬ 
volves a serious effort at self-discipline on the part of the proba¬ 


tioner. . , 

It is different from mere pardon or commutation which are 

both acts of clemency. It is granted before the sentence takes 
effect unlike a pardon which may be at any time. Commu¬ 
tation is the substitution of a lighter punishment for the original 
disposition which may be considered too harsh in the light of 

new evidence or circumstances. 

Probation is not a method of treatment applicable only to 
the younger first offender, though in practice it is more readily 
extended to him. While these may be factors favourable to 
probation, it would be wrong to consider that their absence 
pronounces the unsuitability of probation. Each case should be 
considered on its merits and the only criterion is the likelihood 


of the offender responding. 

Parole- is a conditional release granted to a prisoner who 
has served a part of his sentence in a penal Institution. While 
that is also a community treatment conditionally applied and 
the methods of supervision closely resemble those employed 
in probation (perhaps the same Probation Officer is in charge 
both of probation and parole), there is still a distinction between 
the two. In the case of the parole there has been a period 
of institutional treatment. Parole is an adjunct to institutional 
treatment whereas probation is an alternative to it. Another 
significant point is that the future conduct of the parolee is 
judged by an administrative authority whereas in the case of 
probation it is the Court that orders further disposition. 

Parole involves a mere postponement of the judgment or 
sentence of Court and the laying of an obligation on the offender 
to keep the peace and be of good behaviour and to come for 
judgment if called upon. It differs from probation in that 
there is no personal supervision of the conduct of the offender. 
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Other Alternatives to Imprisonment 

Judicial reprieve was a temporary suspension by the Court 
of the imposition or execution of a sentence, to enable the 
offender to apply for a pardon or commutation. 

Recognizance is the practice of obliging persons, about 
whom there is a probability of future misbehaviour, to assure 
the public that such offence as is apprehended shall not occur. 
This device was extended to actual offenders in Court. Whether 
it is applied as a measure of preventive justice or of judicial 
disposition, it is a caution against a repetition by the offender 
rather than an immediate penal punishment. It is freely used 
in the case of youthful and petty offenders in England and 
America. 

The use of binding over in respect of the actual offender 
was itself dictated by considerations of mercy and the realiza¬ 
tion of the demoralizing and contaminating influences of short¬ 
term imprisonment and was also in keeping with the rehabilita¬ 
tive object of the measure. It contained the germs of modern 
supervision, since it provided for ascertaining whether 
the conditions were being complied with. Similarly, the insist¬ 
ence on sureties also contains an element of supervision because 
the sureties have a financial interest in the good conduct of the 
offender. 

Filing of Cases: This is the practice of suspending the im¬ 
position or the execution of the sentence, subject to conditions 
the Court may impose. The Court is still left with the power to 
take action on the case at any time on the motion of either party. 
While the Court has a discretion in the matter of a temporary 
suspension of punishment, an indefinite suspension would be be¬ 
yond its power. It was pointed out by the United States Supreme 
Court in one case* that it was not competent to a Court “to con¬ 
vert the mere exercise of a judicial discretion to temporarily 
suspend punishment for the accomplishment of a purpose con¬ 
templated by law, into the existence of an arbitrary judicial 
power to permanently refuse to enforce the law”. Probation 
had already been well established by then in the United States 
and this decision only gave a stimulus to the enactment of 
statutes authorizing the suspension of sentence on probation. 


* The Killits case. Ex parte United States, 242 U.S. 27-53 at 44 (1916) 
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IX. Working of Probation Acts 


The Madras Probation of Offenders Act is the first Act of 
the kind in India. The annual Conference of Inspectors-Gene- 
ral of Prisons held in 1925 recommended the passing of an 
All-India Probation Act. A draft Bill was then prepared but 
was considered premature and the Government decided to wait 
till more experience was gained in the working of Section 562 


of the Code of Criminal Procedure. 

In 1930 the Government of India intimated that they in¬ 
tended to undertake all-India legislation on the subject and 
invited the opinions of local Governments. In 1931 a draft Bill 
was prepared by the Government of India and circulated. But 
in July 1933 they decided not to proceed with the Bill ‘owing to 
pre-occupations with other important legislations’. The Confer¬ 
ence of Inspectors-General of Prisons held in 1934 again recom¬ 
mended all-India legislation on the subject. In forwarding 
that recommendation to the local Governments, the Govern¬ 
ment of India stated that there was no prospect of their under¬ 
taking Central legislation and that they had no objection to 
such legislation being undertaken by the provincial Govern¬ 
ments provided local conditions were favourable and there was 
a reasonable prospect of its satisfactory working in practice. 
Considering that probation is considerably cheaper than insti¬ 
tutional custody, it is interesting to note that while the probation 
system was considered beneficial, the decision was that it should 
await more prosperous times in view of the financial aspects 
of the question. The following year the matter was taken up 
in Madras and the Bill which was introduced became the Proba¬ 
tion of Offenders Act of 1936. It was implemented gradually. 
To begin with it was applied on the 1st April 1937 to the city of 
Madras and six Districts as an experimental measure and by 
the end of 1949 the Act was working in all the Districts of the 
composite State. 

The Madras Presidency Discharged Prisoners Aid Society 
was constituted the agency for administering the Act. The 
work was subsidized by the Qovernment. After some years of 
its working the Government recorded that no satisfactory pro¬ 
bation system could be built on an honorary basis. Accordingly 
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in May 1946 they provincialized the service and placed it 
under the Inspector-General of Prisons. There is a Chief Pro¬ 
bation Officer to supervise the work of the District officers. 
There are now 43 Probation Officers in the residuary State out 
of which 5 are women. The option which the Act still leaves 
to the Court to nominate an honorary Probation Officer is sel¬ 
dom used, because Probation Officers are available in all the 
Districts. 

A Committee of the Discharged Prisoners Aid Society 
functions as a Probation Advisory Committee and its functions 
are to popularize the probation system and to help probationers 
with money and in other ways in their rehabilitation. The 
Committee also works as a liaison between the Society and the 
Probation Officers. The power to grant probation is given only 
to First Class Magistrates and to specially empowered Second 
Class Magistrates. This has placed some check on its use. 
Apart from the popular misgivings about the system, the Courts 
are still far from regarding the Probation Officers as their 
‘eyes, ears and conscience’ as recommended by the Lord Chief 
Justice of England and there is still a feeling that, however 
estimable, it is a dispensable adjunct to the administrative 
machinery. 

The probation department as worked in Madras is now 
converted into a multi-purpose service assisting the Courts and 
correctional institutions in several ways. They are in charge 
of the after-care of children released under the Madras Children 
Act; the adolescents discharged on licence or on release from 
Borstal Schools; the after-care of prisoners prematurely re¬ 
leased under the Advisory Board Scheme; the women discharg¬ 
ed from the Stri Sadhana and Vigilance Home; they enquire 
into disputes between spouses in maintenance claims before 
Magistrates either to effect a rapprochement or to report to the 
Court on the means of the husband. This last service has been 
appreciated by the Madras High Court and there is now a sugges¬ 
tion that the Code of Criminal Procedure should be amended in 
order to recognize and regularise this service. The probation 
department has also initiated orientation and pre-discharge 
work in correctional institutions in July 1952. The benefits 
of such a service are already noticeable. In this work they are 
also helped by a Welfare Officer provided by the Discharged 
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Prisoners Aid Society and it is felt that there is great scope for 
expansion of work of this kind. This was very much appreciated 
by the U.N. Expert on Criminology who pointed out its value in 
removing the negative influences of intramural treatment and 
recommended its continuance. Taking the year 1952 alone we 
find that 5 250 persons were placed on probation and the tota 
expenditure was about Rs. 2,28,000. If all these were placed 
in Institutions even taking the annual expenditure on each in¬ 
mate at Rs. 300 (which is the minimum) the expenditure would 
have been nearly Rs. 16,00,000 and the saving to the State and 
society is considerable. This fact has also been brought out 
prominently by the Madras Jail Reforms Committee in their 

report. 


Uttar Pradesh , A A ir . 00 

It is over 18 years since the Probation Act of 1938 was 

passed but it is in force only in 16 out of the 51 Districts of 
the State. There are 25 Probation Officers. All first offenders 
under the age of 24 years not convicted of offences punishable 
with death or transportation for life may be placed on probation. 
60 per cent of the cases are referred to Probation Officers, but 
only half of them get the benefit of supervision, because Proba¬ 
tion Officers are not available in all the Districts. In 1953 alone 
1,700 cases were handed over to them. Women convicts are 
denied the benefit of probation for want of women Probation 
Officers. The Officers also supervise prisoners released under 
the Prisoners Release on Good Conduct Act VII of 1938. Out 
of 1,700 cases handled in 1953 the percentage of failures (ab¬ 
sconders and recidivists) was only 8, according to the Chief 
Probation Officer. The State is making vigorous attempts to 
intensify probation and extend it to as many people as can be 
brought within it. In selected Districts special Magistrates are 
appointed for this work. 

Bombay 

The work under the Act consists of (a) preliminary in¬ 
quiries by the Probation Officers and (b) supervision of offend¬ 
ers released by the Courts on probation. This required Proba¬ 
tioners’ Hostels for probationers whose home circumstances are 
undesirable. This Act provides even for adult offenders. 
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release on probation, under suitable supervision if possible, as 
an alternative to imprisonment. The Bombay State Probation 
and After-Care Association, Poona has taken responsibility for 
the operation of the Bombay Probation Act which provides a 
constructive method of dealing with adult offenders in lieu of 
committing them to jail. Release on probation is conditional 
release, and while they live in their own homes, they are placed 
under the supervision of Probation Officers. Then there are 
District Associations with trained Probation Officers who 
make proper enquiries regarding the home circumstances, antece¬ 
dents and character of the accused in order to advise the Courts 
on the suitable disposal of the cases. Unless thoiough 
enquiries are made and all possible information is collected and 
placed before the Court, it would not be possible for the Magis¬ 
trate to decide the right type of treatment. The chief 
work under the Act, therefore, consists of (a) preliminary 
inquiries by Probation Officers in cases of alleged offenders 
who are proposed to be given the benefit of the provisions of 
the Act and (b) supervision of offenders placed under their 
care. The Officers are required to make reports every month 
to the Courts concerned regarding the progress and conduct of 
probationers placed under them and copies of their reports are 
sent to the above Association in Poona, where they are scruti¬ 
nized and instructions to the concerned Probation Officers are 
issued where necessary. As contacts made by Probation Officers 
with the Courts and with the public become even closer and 
more frequent, they will be able to obtain greater support all 
round resulting in a larger number of cases being entrusted to 
them either for enquiries or for supervision. 

In Bombay, this work is carried out by one of the Chief 
Officers of the Bombay State Probation and After-Care Associa¬ 
tion and his office. In 1952, 652 cases had been referred to the 
Probation Officers by Bombay Courts as against 663 in 1951-52. 
57 offenders have been placed under supervision of the Proba¬ 
tion Officers. In 1951 the number of supervision cases was 
only 11. 

In Bombay City, the Chief Officer is assisted by 5 Proba¬ 
tion Officers in working the Act. 

There are Chief Officers in Poona, Dharwar, Ahmednagar 
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and Ahmedabad also. The number of stipendiary Probation 
Officers of the Government cadre is 44. The total number of 
directly recruited Probation Officers is 20 and that of voluntary 
Officers is 153. In addition to the work under the Probation 
Act, they also do the work under the Bombay Borstal Schools 
Act and the Bombay Children Act. 

X. Release of Prisoners for Good Conduct 

(i) The Punjab Prisoners’ Probational Release for Good 
Conduct Act X of 1926 

Under this Act the Provincial Government may release a 
prisoner on license subject to conditions, if from his antecedents 
or conduct in prison he is likely to abstain from crime and lead 
a useful and industrious life. He will be placed under the 
supervision of a servant of the State or a secular institution 
or a person willing to take charge of him. A licence may 
be revoked. If he escapes from supervision or if he fails to 
return on the revokation of the licence he shall be punishable 
with imprisonment for 2 years or fine or both. 

(ii) The Assam Good Conduct Prisoriers’ Probational 
Release Act II of 1938 

This Act provides for the release of prisoners of good con¬ 
duct on conditions imposed by the Provincial Government. ‘Im¬ 
prisonment’ in case of persons under 21 years of age includes 
that for default of payment of fine or for failure to furnish 
security under Chapter VIII of the Code of Criminal Procedure. 
The Provincial Government may consider the antecedents or 
conduct in prison of any person undergoing imprisonment artd 
if of opinion that he is likely to abstain from crime and lead 
a useful and industrious life may release him on condition that 
he be placed under the supervision of a servant of the crown 
or a secular institution or a person willing to take charge of 
him, and that he gives an undertaking to conform to the terms 
of his licence. 

A licence is revocable. On revocation the prisoner shall 
be recommitted and serve the unexpired term of the original 
sentence. He forfeits any remission earned before his release. 
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(Hi) The United Province Prisoners Release on Proba¬ 
tion Act VIII of 1938 

This Act provides for the conditional release from prison of 
prisoners before the completion of their term of imprisonment. 

The Provincial Government may by licence permit the 
release of any prisoner, if satisfied from his antecedents and 
his conduct in the prison that he is likely to abstain from crime 
and lead a peacable life. It shall place him under the super¬ 
vision of a Government Officer or any person or secular insti¬ 
tution professing the same religion as the prisoner’s and willing 
to take charge of him. Imprisonment includes imprisonment 
for failure to furnish security under Chapter VIII of the Crimi¬ 
nal Procedure Code. Any licence may be revoked by the State 
Government for reasons to be recorded in writing after giving 
the prisoner an opportunity to represent his case. Any person 
escaping from supervision or failing to return to prison upon 
revocation of any licence would be liable to imprisonment for 
a further term of 2 years or fine up to Rs. 200 or both in addi¬ 
tion to the liability to serve the unexpired portion of the original 
sentence. 

The Provincial Government has also the power to remit 
the whole or any part of a sentence of imprisonment if a pri¬ 
soner enters into a bond undertaking to be of good behaviour 
and agreeing to comply with any conditions that may «be im¬ 
posed upon him. Any person so released failing to observe 
the conditions of his bond may be rearrested on the direction 
of the State Government and sent back to prison to serve 
the unexpired portion of his sentence. He would also be liable 
to be proceeded against for the violation of the conditions. 


The Uttar Pradesh Government have also made Ticket of 
Release Rules under Sec. 401 of the Code of Criminal Procedure 
in April 1950. 

Under these rules any prisoner may apply to the State Gov¬ 
ernment for release. Prisoners who have been convicted of an 
offence against the State, or one relating to the Army, Navy, or 
Air Force or of counterfeiting coin or currency notes, of thuggee, 
robbery, dacoity, or harbouring robbers or dacoits, are not 
eligible for release under these rules. Those sentenced to im¬ 
prisonment for less than 5 years and those who are within a 
year of their release may also not apply. Those convicted by 
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a Court-Martial or by a Court of another State where similar 
rules do not exist and those whose ticket of release on a previous 

occasion was revoked are also not eligible- 

Any prisoner who has served 3 years of his sentence - 

eluding any period of remission) may be released on a personal 
bond with sureties for a period not exceeding a month. The 
application is to be made to the State Government and handed 
over to the Superintendent of the jail. The Superintendent for¬ 
wards it to the District Magistrate who, after consultation with 
the Superintendent of Police and the Probation Officer, if one 
is appointed, reports to the Inspector-General. The case is 
considered by a Board of Release. The Board makes its recom¬ 
mendation together with the amount and number of sureties 
to be required. The prisoner should be placed under the super¬ 
vision of a Guardian appointed by the State Government. The 
Guardian may be any Government servant or other person or 
secular institution or society or a Probation Officer. When the 
State Government makes the order it issues a ticket in triplicate. 
The Guardian presents himself before the District Magistrate 
and produces the sureties; meanwhile the Superintendent of 
the jail obtains a personal bond from the prisoner and the 
Guardian takes charge of the prisoner from the Superintendent 
of the jail. It is the Guardian’s duty to look after the conduct 
of the prisoner and to see that the conditions of the ticket are 
fulfilled. He may report to the District Magistrate if his con¬ 
duct is unsatisfactory. The District Magistrate must satisfy 
himself that the Guardian is a fit person. A parent or relative 
of the prisoner may be appointed Guardian. Where the District 
Magistrate receives information of any breach of conditions 
of the ticket he should summon the prisoner and after hearing 
him if he appears, he shall recommend to the State Government 
whether the ticket should be revoked. If the ticket is to be 
revoked he may order his arrest and detention in prison pending 
the orders of the State Government. 

A prisoner who was once released may not be released 
again until 3 years have expired from the date of his re-admis¬ 
sion to jail. 


XJttfir Pradesh Prisoners’ Release on Probation Rules 

These rules are made under the United Provinces Prisoners’ 
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Release on Probation Act VIII of 1938. The rules exclude cer¬ 
tain classes of prisoners from the benefit of the Act. 

A prisoner who has served one-third of the sentence of im¬ 
prisonment or a total period of 5 years (including period of 
remission), whichever is less, may be released by the State Gov¬ 
ernment on a licence on his application. The application is 
forwarded to the District Magistrate who reports to the Inspec¬ 
tor-General of Prisons and the Probation Officer, if one is ap¬ 
pointed. The application is then considered, by a Board who 
recommends to the State Government, who may pass an order 
releasing the prisoner on licence. The release is to a Guardian 
whose duty it is to look after the welfare of the licensee and to 
see that the conditions of the licence are fulfilled or to report any 
bad conduct to the District Magistrate. The Guardian may be a 
Government Officer, any person professing the same religion 
as the prisoner, or any secular institution or society or a Proba¬ 
tion Officer. If the District Magistrate receives information 
that there has been a breach of the conditions of the licence 
he shall summon the licensee and after hearing him if he 
appears, shall recommend necessary action to the State Govern¬ 
ment. If he recommends the revocation of the licence he may 
also order his arrest and detention in prison. If the licence 
is revoked he is taken back into the prison. The District Magis¬ 
trate must be satisfied that the proposed Guardian is fit to act 
as such. 

An application for remission of sentence may be made 
under Sec. 8 of the Act by the prisoner or by the person offer¬ 
ing himself as a surety to the District Magistrate. The latter 
sends his recommendation to the State Government, which 
may release the prisoner on a bond with sureties and subject 
to such conditions as it may prescribe. If any condition is 
broken the District Magistrate may proceed under Sec. 514 of 
the Code of Criminal Procedure and refer to the State Govern¬ 
ment for orders. 

(iv) The Central Provinces and Berar Prisoners' 
(Amendment) Act IV of 1939 

This Act provides for the temporary release of certain prison¬ 
ers by the State Government. Any prisoner serving a sentence of 



320 


SOCIAL LEGISLATION—ITS ROLE IN SOCIAL WELFARE 

not less than 3 years may be released for a period not exceeding 

10 days in a year, provided that 

(a) one-half of the sentence or 2 years of the sentence, 

whichever is less, has been served; and 

(b) his conduct in prison has been good and 12 months 
have elapsed from the date of his return to jail from 
his previous release. 

No habitual criminal with more than 3 previous convictions 
may be so released. The period of release shall not count to¬ 
wards the total period of the sentence. On the expiry of the 
period the prisoner must surrender himself to the Officer in 
charge of the prison. If he fails to do so he may be arrested 
and remanded to undergo the unexpired portion of his sentence 
and in addition he would be liable on conviction to imprison¬ 
ment up to 2 years or fine or both. The rules require the 
prisoner to state the place or places which he intends to visit 
during his release and he may not visit any other place without 
previous permission. He must have furnished security to the 
satisfaction of the releasing authority. He should not have 
committed any jail offence between the date of application and 
the date of release. 
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CHAPTER XXI 


THE CONSTITUTION AND THE EXISTING LAWS 

Section 497 of the Indian Penal Code which exempts a 
woman from being charged with the abetment or the offence of 
adultery has been questioned as contrary to Article 14, but both 
the Bombay High Court 1 and the Supreme Court 2 on appeal 
therefrom upheld its validity on the ground that Article 15(3) 
justifies the provision. 

Section 354 of the same Code prescribing a higher penalty 
where the offence of assault or use of criminal force is com¬ 
mitted in respect of a woman was impugned as violating 
Article 14 because it treats women in regard to modesty 
differently from men but was upheld. 3 

Section 3 of the Majority Act was impugned on the ground 
that it prescribes different ages of majority for those for whom 
a guardian is appointed and for those in respect of whom no 
such appointment is made, but it was upheld. 4 * 

Section 488 of the Criminal Procedure Code which pro¬ 
vides maintenance to deserted wives was questioned on the 
ground that it discriminates in favour of women and violates 
Article 14. The Madras High Court upheld the provision be¬ 
cause a classification based on sex is permissible in itself; and 
further Article 15(3) justifies it. 6 

Order XXV, Rule 1(3) of the Civil Procedure Code 
which empowers the Court to make an order for security for 
costs in any suit, for the payment of money in which the plain¬ 
tiff is a woman, was questioned on the ground that it discrimi¬ 
nates against women but was upheld because sex is one but 
not the only ground of discrimination. 6 

Section 10 of the Divorce Act was impugned as contraven¬ 
ing Articles 13 to 15 of the Constitution as it provides that 
adultery in itself would afford a ground for divorce to the hus- 

1 1951 Bombay 740 

2 1954 S.C. 321 

3 1953 M.B. 147 

4 1951 Patna 470 

6 1952 (1) M.L.J. 68 

6 1951 Calcutta 563 


*324 


SOCIAL. LEGISLATION IT S ROLE IN SOCIAL WELFARE 

band whereas adultery on the part of ^^^aflo^d'a ground 

less coupled with cruelty or T^Utv of the provitifn was 

for divorce to the wife. But the legal y , x 

upheld on the ground that the distinction is not based on sex 

0 i nriP hut on other considerations as well. . 

The validity of the Bombay Prevention of Hindu Bigam 
Marriages Act was questioned but the Act was upheld by the 
Bombay High Court. One of the contentions was that all de 
nominations! legislation, i.e. legislation applicable to particular 
communities based on religion became void on the commence 
ment of the Constitution. In repelling this contention the 
Bombay High Court ruled, with some hesitation, that the ^or 
•laws in force’ in Art- 13 did not take in personal laws which 
are continued in force by Art. 372 of the Constitution. T ey 
said that if Art. 13 had the far-reaching consequence c<in¬ 
tended for, there would be no need for an Article like 17 or 25 
(2) (b); nor did it appear that it was left to the President to 
repeal, amend and re-enact the whole body of personal laws 
in the country to bring them in accord with the principles o 
the Constitution. They refer to the fact that personal laws 
were included in the Concurrent legislative list and to Art. 44 
which puts the enactment of a uniform Civil Code for all citizens 
throughout the territory of India as an objective to be striven 
for. The other arguments based on Arts. 14 and 15 were repelled 
as there is nothing to prevent a Legislature from determining 
the order of its legislative programme and applying it commu¬ 
nity-wise or territory-wise, 8 and there is nothing unreasonable 
in requiring that marriages should be monogamous. 

The Madras Bigamy Prevention and Divorce Act was like¬ 
wise questioned and that too was upheld. 9 It was pointed out 
that a law made for the Hindus only would not violate Art. 
15 of the Constitution; that there is nothing in Art. 25(1) 
which forbids a State from controlling religious ‘practices’; 
the right secured by Art. 25(1) is itself subject to public order, 
morality and health; Art. 25(2) expressly empowers the State 
to make a law providing for social welfare and reform. Similar 
observations ar e found in a Bombay case. 10 __ 

T ~1953 Madras 792 

8 1953 B.L.R. 779; 1951 Bombay 775 

9 1951 (2) M.L.J. 649 

i o See below, p. 325—F.N. 14 
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The Hindu law rule restricting a widow’s power of aliena¬ 
tion was questioned on the ground that it contravened Art. 
19(l)(f), but was upheld as in accordance with Hindu law. 11 

The customary law of pre-emption based on contiguity 
under the Mohammedan law was held to be an unreasonable 
restriction on the right to hold property under Art. 19(l)(f) 
not saved by 19(2)(5) and consequently void. The fact that cus¬ 
tomary law continues to remain in force by virtue of Art. 372 
will not save it if it is hit by Art. 13 of the Constitution. 12 
The customary law of pre-emption violates the fundamental 
right under Art. 19(1) and has consequently become void under 
Art. 13(2). It may be noted that the term ‘laws in force’ used 
in Art. 13 is held to include ’custom or usage having the force 
of law 13 

The validity of the Bombay Prevention of Ex-communica¬ 
tion Act was questioned on the ground that it violated Articles 
25 and 26 of the Constitution. In upholding the validity of the 
Act the Bombay High Court said that what is protected from 
interference is religious faith and belief and not religious prac¬ 
tices. The Legislature may always intervene to curb religious 
practices which run counter to public order, morality, or health 
or to a policy of social welfare upon which the State has em¬ 
barked. The freedom to manage its own affairs in matters of 
religion conceded to a religious denomination does not warrant 
the deprivation of a person’s legal rights and privileges. 14 

The Madras Communal G. O. regulating admission to 
colleges on the basis of religion, race and caste was held to be 
ultra vires and void. 15 The attempt to justify the G.O. by 
reference to Article 46, which enjoins the promotion, with 
special care, of the educational and economic interests of the 
weaker sections of the people of the State, was discountenanc¬ 
ed with the following observations by the Supreme Court on 
an appeal from that decision: 

The provisions of Art. 46 cannot override the provisions 
of Art. 29(2), inasmuch as the directive principles of State policy, 
which by Art. 37 are expressly made unenforceable by the 

1 1 1952 H.P. 42 

12 1954 Rajasthan 161 F.B. 

12 1954 Hyderabad 161 F.B. 

14 1953 Bombay 183; 1953 B. 242 

15 1950 (2) M.L.J. 404 
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Courts, cannot override the provisions of Part III of the Consh- 
tution. The chapter on fundamental rights is not liable to b 
abridged by any legislative Act or Executive Order except to 
the extent provided in the , appropriate Article thereof. The 
directive principles of State policy have to conform to and run 
as subsidiary to the chapter on fundamental rights. 

It may be noticed, however, that the Punjab High Court 
dissented from the Madras High Court and made the following 
observations: “It could not have been the intention of the 

Constituent Assembly to make Art. 29(2) override Art. 46 
of the Constitution. As Art. 37 makes Art. 46 a funda¬ 
mental principle of the governance of this country, the latter 
Article must be read as an exception to Art. 29(2). If it is 
incumbent on the State to promote the educational and econo¬ 
mic interests of the Scheduled Castes it can well do that by 
reserving certain seats in educational institutions for these 


CQSt ^tS , ** 

In another case the Supreme Court 19 declared the Madras 
Communal G. O. which prescribed a rule of communal rotation 
in recruitment to services under the State, contrary to Art. 
16(4). It was declared that the reservation of posts in favour 
of any backward class of citizens would be permissible, but to 
render a Brahmin, as such, ineligible for any of the unreserved 

posts would be unconstitutional. 

The refusal of admission to a girl student into a men’s 
college under a scheme of better organization of both male and 
female education does not violate Art. 15(1), the provision 
of separate women’s colleges being permissible under Art. 15(3) 
which governs Art. 15(1), and Art. 15(1) controls Art. 29(2). 20 

The combined effect of Articles 15(3) and 29(2) is stated 
thus: While men students have no right of admission into a 
women’s college, the right of women’s admission into men’s 
colleges is a matter of regulation by the authorities of the 
college. 21 

The contrast between a decision of the Madras High Court 22 


16 1951 S.C. J. 313 

17 1951 Punjab 193 

18 1950 (2) M.L.J. 404 

19 1951 S.C.J. 318 

20 1952 Calcutta 825 

21 1953 (2) ML.J. 287 

■22 1952 (1) M.L.J. 41; 1952 Madras 352 
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and a decision of the Bombay High Court 23 may be noticed. 
In the former case the requisition of land for providing house 
sites for Adi-Andhras, a houseless section in the community, 
was upheld as a public purpose within the meaning of Art. 31 
of the Constitution, whereas in the latter case requisition of 
land for the establishment of a Harijan colony was set aside 
as contrary to Art. 15, because the State had picked out 
members of a particular caste, viz. Harijans to give them 
particular facilities and therefore it is discriminatory. The 
Bombay High Court proceeded to say that a purpose which is 
unlawful or unconstitutional cannot be a valid public purpose. 

A total prohibition of touts under the U. P. Legal Practi¬ 
tioners Act has been upheld as a reasonable restriction in the 
interest of the public and therefore not contrary to Art. 19. 24 

The Allahabad High Court 25 upheld a bye-law of the Muni¬ 
cipality totally prohibiting the slaughter of cows, bullocks and 
calves within the Municipality as a reasonable restriction which 
did not infringe Art. 19(l)(g). It was also upheld on the 
ground that the bye-law was in pursuance of a directive princi¬ 
ple embodied in Art. 48. 

Where a minor girl was removed from a brothel under 
Sec. 13 of the Bengal Suppression of Immoral Traffic Act and 
sent to a rescue home by an Inspector of Police, it was ruled that 
the only person who could move the High Court by way of habeas 
corpus was a person entitled to the custody of the child or to 
represent her legally. The Act is in aid of Art. 23 of the 
Constitution and does not infringe Art. 21 or 22. The word 
‘arrest’ in Art. 22 has a very much restricted meaning and does 
not apply to a girl rescued from exploitation or likelihood of 
exploitation. 26 

Sec. 9(1) of the Bombay Prevention of Prostitution Act 
which empowers the Commissioner of Police or District Magis¬ 
trate to extern a prostitute has been held to be invalid because 
it fails to provide a reasonable opportunity of being heard to the 
person affected and therefore an unreasonable restriction of 
rights secured under Art. 19(1)(d) and (e). The particular 
order was also held to be bad because it failed to specify the 

23 1952 Bombay 461; 54 B.L.R. 678 
2 * 1952 Allahabad 491 

26 1952 Allahabad 753 F.B. 

26 1953 Calcutta 522 
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route by which and the place to which the person was asked to 

remove herself as required byt^ ^ Wards Act under which 
it is feft to the absolute discretion of the Government £ declare 

wssss ssss - 

d,. ns Hi) (c) of the rules made by the b>tate uo 
nder the West Bengal Clinical Establishment Act which makes 
dist.ncti^ befw^n persons with a foreign qualification and 
persons wUh a qTa^fufation obtained in India in physio-thera- 

-f t^^ Patients 

andTemaks only shall be employed for the treatment of P^ients 
in clinical establishments—a restriction not applicable to 
former—is an unreasonable restriction on the freedom S u ^an- 
teed under Art. 19(l)(g); it is also a discrimina^^ 
rational basis and totally void of any nexus with the objects o 
the Act. It therefore contravenes Art. 14 and is void. 



27 53 B.L.R. 142; I.L.R. 191 Bombay 621 

28 1954 Allahabad 161 F.B. 

29 1954 Calcutta 571 



CHAPTER XXII 


ADMITTED RESOLUTIONS IN PARLIAMENT 


The following is a list of the resolutions admitted for discussion 
in the Parliament on matters touching social welfare. Not all of them 
have been discussed in the House. Resolutions not taken up during 
the session lapse. But they would throw some light on the problems 
considered urgent by our legislators. 


Lok Sabha 


Birth control clinics should be established in rural areas. 

(Shri Brajeshwar Prasad, 8-11-50) 

There should be control and regulation of prostitution in 
the Centrally administered areas. 

(Shri Brajeshwar Prasad, 8-11-50) 

\ 

To make good the promises and assurances made in Part 
IV of the Constitution in Articles 36 to 51 (Directive Principles 
of State Policy), immediate and proper steps should be taken by 
the Government to secure for all workers employment suited to 
the ability, attainments, or aptitude of each adult worker to¬ 
gether with a living wage, adequate to meet all the require¬ 
ments of modern life and conditions of work and that the exist¬ 
ing large disparities of income between the lowest paid workers 
of any category and the highest income receivers in the country 
be rapidly and progressively minimized. 

■ (Shri K. T. Shah, 14-11-50) 

A Committee of M.P.s should be set up to enquire into and 
to suggest measures for taking over by the Government of the 
management of the property of temples, mosques and churches 
to check maladministration and to utilize the surplus income 
for educational purposes. 

(Shri M. S. Kannamwar, 3-1-51) 


Government should initiate legislation to encourage co- 
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operative farming for checking unemployment among middle 
classes. 

(Shri A. M. Ratnaswamy, 9-3-51) 

A committee should be appointed to enquire into the pre¬ 
sent social and economic conditions in the country to suggest 
ways and means of giving effect to Part IV of the Constitution 
as early as possible. 

(Shri S. N. Dass, 7-8-51) 

This House approves the Convention for the suppression of 
immoral traffic in persons and of the exploitation of prostitu¬ 
tion of others signed at Lake Success on 9-5-50 by the Govern¬ 
ment of India and is of the opinion that the said Convention 
be ratified by the Government of India. 

(Shri C. Rajgopalacharya, 7-8-51) 

A Committee should be set up to suggest measures to 
impart knowledge and information regarding family planning 
and to set up centres in the country particularly in labour areas. 

(Shri A. M. Ratnaswamy, 17-8-51) 

Begging should be stopped as early as possible and a suit¬ 
able law to abolish it should be enacted within 6 months. 

(Pandit Algurai Sastri, 28-6-52) 

Smoking by children below the age of 16 years should be 
banned by law. 

(Shri M. L. Dwivedi, 28-6-52) 

Begging by infants should be totally stopped and Govern¬ 
ment should introduce suitable legislation forthwith. 

(Shri M. L. Dwivedi, 28-6-52) 

A Committee should be appointed to suggest amendments 
to the Child Marriage Restraint Act of 1929 in order to make it 
more effective in application. 

(Shrimatis IJma Nehru, Ammu Swaminathan, 
Indira Mayadeo and Jayashri Raiji, 2-6-52) 
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There should be a commission to examine the working of 
the system of the administration of justice in India with a view 
to suggest ways and means to make justice cheap and to make 
available free advice of expert legal practitioners to every 
citizen of India. 

(Shri S. N. Dass, 28-6-52) 

Steps should be taken to revise the criminal law in order: 

(a) to provide for the abolition of capital sentence and 
whipping; 

(b) to revise sentences prescribed in the Indian Penal Code 
in the light of the latest principles of criminology; and 

(c) to abolish trials with the aid of assessors and to substi¬ 
tute trials by jury in Sessions Courts. 

(Syed Mohammed Ahmed Kazmi, 28-6-52) 

Government should take steps to enact a law for registra¬ 
tion, licencing and supervision of rescue homes, widows homes, 
and orphanages for protective care of women and children. 

, (Shrimatis Jayashri Raiji, Anasuya Bai Kale 

and Maniben Patel, 28-6-52) 

A Law Commission should be appointed to revise substan¬ 
tive laws and procedures to be brought into conformity with 
the present needs of the community. 

(Dr P. S. Deshmukh and Syed Mohammed 

Ahmed Kazmi, 28-6-52) 

The convention for the suppression of traffic in persons and 
exploitation of the prostitution of others signed on 9-5-50 at 
Lake Success, should be ratified. 

(Shrimati Jayashri Raiji, 3-7-52) 

A Committee should be appointed to examine the working 
of the existing system of justice and to suggest ways and means 
to make justice cheap and expeditious. 

(Shri S. N. Dass, 14-11-52) 
(Shri Radha Raman, 25-2-54) 
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Begging by children under 15 years of age should be 

stopped at once. __ . , 0 , 

(Shri Balwant Singh Mehta, 2-4-53) 

The Constitution should be amended to provide that per¬ 
sonal laws referred to in Item 5 of the concurrent list should 
not be amended except upon a majority of the total member¬ 
ship of each House and a two-thirds majority of those present 

and voting. _ „ 

(Dr N. B. Khare, 16-11-53) 


There should be a Commission to enquire and ascertain, 
the extent to which it has so far been possible to enforce and 
implement Part IV of the Constitution and to suggest means for 
its implementation within the shortest period. 

(Shri S- N. Dass, 12-2-54) 


On account of the rapid rise in population as disclosed in 
the 1951 census effective measures to encourage family plan¬ 
ning as recommended by the First Five Year Plan should be 
taken. 

(Shri Choitram Gidwani and Shri Pratap Rai, 25-3-54) 

Central legislation should be immediately brought forth to 
provide for the better governance, administration, management 
and supervision of religious institutions and charitable trusts in 
the country. 

(Shri Balwant Singh Mehta, 19-4-54) 

A Law Commission should be appointed to recommend re¬ 
vision and modernization of laws—criminal, civil and revenue, 
substantive and procedural, C.P.C., Cr.P.C. and I.P.C., to reduce 
the quantum of case law, to resolve conflicts of decisions, to 
make justice speedy, cheap, effective and substantial. 

(Shri S. V. Ramaswamy, 27-8-54) 

Industrial-cum-training institutions to provide ‘earn as you 
learn’ facilities for the youth to solve unemployment in every 
District should be set up by the Planning Commission. 

(Shri M. L. Dwivedi, 6-8-54) 
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Nursery and pre-nursery education for children between 
3 and 5 years of age should be introduced and training insti¬ 
tutions for teachers should be commenced. 

(Shri Radha Raman, 21-8-54) 

There should be a Parliamentary Committee to enquire 
and report on Central and State Acts which are not in conson¬ 
ance with the spirit and directive principles of the Constitution. 

(Shri C. Madhao Reddy, 27-8-54) 

Article 19(2) of the Constitution should be amended to en¬ 
able Government to effectively control and regulate production 
and exhibition of films. 

(Shri N. M. Lingam, 3-12-54) 

For the proper carrying out of the directive regarding 
prohibition, Central legislation under Art. 302 is necessary to 
control the import into India and the inter-State movement of 
spirituous and medicinal and toilette preparations. 

(Shri Fulsinhji B. Dabhi, 23-1-55) 

The death penalty should be abolished. 

(Shri M. L. Dwivedi and 
Shri Raghunath Singh, 10-1-55) 

Government should issue a directive regarding the provi¬ 
sion of compulsory education to all children under 14 years of 
age by 1960. 

(Shri Ramdas, 17-1-55) 

Government should take immediate steps to put a stop to 
beggary at Railway Stations. 

(Shri Raghunath Singh, 28-1-55) 

The lowest and highest incomes in any sphere should be 
in the ratio of 1 : 10. 

(Shri K. T. Achutan, 3-2-55) 

Steps should be taken to fix ceiling on personal as well as 

family ipcomes of all people in the country. 

(Shri M. S. Gurupadaswamy, 1-9-55) 
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A Committee should be appointed to examine the level 
and quantum of litigation and to suggest ways and means for 
utilizing members of the legal profession for some constructive 
work in the country. 

(Shri Shankar Shantaram More, <1-9-55) 


Rajya Sabha 

Adults suffering from incurable diseases should be 
sterilized. 

‘ (Smt. Leelavati Munshi, 2-7-53) 

Birth Control clinics, mobile hospitals, State-aided shops 
for sale of cheap appliances, propaganda and research centres, 
production of literature in various Indian languages, effecting 
changes in laws which are impediments to check the growth 
of population should be undertaken. 

(Shri K. Hama Rao, 8-2-54) 

Exhibition of undesirable films should be prohibited. 

(Smt. Leelavati Munshi, 19-10-54) 

There should be a conscription of youths for social service 
for 6 months both in the high school and university stages. 

(Dr Smt. Sita Parmanand, 23-3-55) 

The rehabilitation of destitute women by the establishment 
of women’s industrial homes is recommended. 

(Smt. Savitri Nigam, 1-8-55) 

Provision should be made in the Second Five Year Plan 
for the training of the blind, deaf, mute and other handicapped 
persons. 

(Smt. Savitri Nigam, 1-8-55) 

Compulsory training in N.C.C. or A.C.C. should be given 
for all students for one year both in high school as well as 
university stages. 


(Dr Smt. Sita Paramanand, 16-8-55) 



CHAPTER XXIII 


PRIVATE MEMBERS’ BILLS PENDING IN PARLIAMENT 

Dowry Restraint Bills 


BUI No. 68 of 1952; Mover Smt. Jayashri Raiji, 16 - 7-1955 
Bill No. 61 of 1952; Mover Shrx Fulsinhji B. Dabhi, *6-7-52 
Bill No. 67 of 1952; Mover Smt. Renu Chakravarti, 14-8-53 

The objects of the Bills are severally explained. The 
practice of taking money from the parents of the bride or the 
bridegroom has done tremendous harm to society as the parents 
sometimes incur heavy debts for paying a dowry. This has 
also led in some cases to a regular traffic in girls. Parents of 
daughters unable to settle them in marriage sell them to 
traffickers. It is also said that the prohibition of dowry ensures 
equality and independence of women, mitigates hardships of 
parents of daughters and guarantees free and equal choice in 
marriage and protects the parties from humiliation. 

The Bills prohibit the giving of any dowry in respect of 
any betrothal or marriage or within 3 years of solemnization 
thereof either by the bride’s parents to the bridegroom or his 
parents or vice versa - The taking of dowry is made an 
offence punishable with imprisonment and fine. Small volun¬ 
tary gifts of ornaments or dresses to the bride or bridegroom 
are exempted. As a safeguard against frivolous proceedings 
every complaint should be accompanied by a deposit of Rs. 50 
as security or the accused should be given an opportunity to 
be heard before a complaint is proceeded with. 

One Bill exempts women from a sentence of imprisonment; 
another suggestion is that any dowry given should be deemed 
to be the bride’s stridhana. 

The Caste Distinctions Removal Bill 

Bill No. 2 of 1954; Mover: Shri Fulsinhji B. Dabhi. 26-2-54 

The Bill is stated to be a first step in the direction of re¬ 
moving all caste distinctions and the fostering of a casteless 
Hindu society in the interests of the solidarity of the nation. 
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It provides that no official or public document or advertise¬ 
ment shall contain any reference or call for any particulars as 
to caste or sub-caste from any Hindu. The Act to apply only 
to Hindus which term includes any person not being a 
Christian, Jew, Muslim, Parsi, or Sikh. 

The Child Marriage Restraint Amendment Bill 

Bill No. 48 of 1952; Mover: Pandit Thakurdas Bhargava, 27-11-53 

The object of this amendment is two-fold. In the first 
place it is to raise the age of marriage for males from 18 to 20. 
To prevent ill-matched marriages, a minimum of 5 years’ differ¬ 
ence in age is desirable between the parties to a marriage, the 
male party being the older. 

The other object is to prohibit marriage between males 
over 45 years of age and girls under 18 years of age. It is 
explained that marriages between persons of such disparity in 
age do not afford true companionship. They are short and sel¬ 
dom happy. They lead to early widowhood and the condition 
of widows both in communities which permit remarriage and 
in those which do not is full of hardship and misfortune. 
Article 39 of the Constitution protects childhood and youth 
from exploitation of all sorts, and social justice demands that 
girls below 18 years of age, who are minors, should be protect¬ 
ed against social tyranny of this type and hence the prohibi¬ 
tion. 


Widowers Remarriage Bill 

Bill No. 31 of 1954; Mover: Shri Khub Chand Sodhia, 3-9-54 

The object of the Bill is explained shortly. It is to re¬ 
strain widowers from marrying unmarried girls. It says that 
a widower shall marry only a widow. The term widower 
includes a male whose marriage .with his previous wife has 
been dissolved by a decree of divorce and the term widow in¬ 
cludes a female whose marriage with her previous husband has 
been dissolved by a decree of divorce. The marriage itself 
will be null and void, and the contracting of it will be an offence 
punishable with imprisonment and fine. 
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Advanced Age Marriage Restraint Bill 


Bill No. 16 of 1954; Mover: Shri Dewan Chand Sharma, 9-4-54 

This is to check the marriage of males of advanced age. 
It is explained that the fate of young women married to males 
of advanced age, who are widowed shortly after marriage is 
deplorable, particularly because widow remarriage is not pre¬ 
valent in the country. 

No male above 40 years of age may marry a woman who 
is less than 25 years of age and not previously married. The 
punishment for contravention is imprisonment and fine. 

Whoever performs, contracts, or directs any marriage 
which contravenes the above prohibition would also be liable 
to punishment. No offence may be taken cognizance of after 
the expiry of one year from the date of its alleged commission. 
The Court may take security from the complainant in a sum 
not exceeding Rs. 100 and is required to dismiss a complaint 
if its order for security is not complied with. Compounding 
of an offence under this Act is permitted with leave of Court. 

The Court is also to be given the power to restrain by in¬ 
junction any contemplated marriage in contravention of this 
rule. 


The Funeral Reforms Bill 


Bill No. 38 of 1954; Mover: Shri Shankar Rao Telkikar, 3-9-54 

The object of this Bill is to abolish burial as a method of 
disposal of the dead and make cremation compulsory for all 
communities. It is explained that the burial method has 
dangerous potentialities to cause epidemics; it is also said that 
the universal adoption of cremation will release a large land 
space now occupied by cemeteries which may well be utilized 
for agriculture and housing purposes. 

The Bill would abolish burial and prescribe cremation as 
the only method of disposal of the dead. Cremation shall take 
place in a crematorium. Dead bodies shall be conveyed to 
the crematorium by the use of hearses instead of biers. The 
Bill provides penalties for the infringement or the instigation 
to infringement of the Act. 

S.L.—22 

Library Sri Praia? College, 
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The All-India Suppression of Immoral Traffic and Brothels Bill 

Five bills dealing with this subject with identical provi¬ 
sions are all grouped under a single number as Bill No. 36 of 

1953: 

Bill No. 36 of 1953, Mover: Smt. Maniben Patel, 14-8-55 

„ Smt. Uma Nehru, 27-11-53 

Smt. Rajamata Kamalendumati Shah, 26-2-54 
M ,, Smt. Jayashri Raiji, 3-9-54 

Smt. Indira Mayadeo, 26-11-54 

pp 99 9 9 99 

All these Bills recite that there is urgent need to adopt 
uniform legislation for the entire country to check the growth 
of the evil of large-scale traffic in women and children. State 
legislation, it is said, has not been effective enough to eradicate 
the evil, while the greater number of States have no legislation 
on the subject. Hence these Bills. The Bill moved by Mani¬ 
ben Patel was actually taken up for consideration on 2nd 
April 1954 and after some discussion was adjourned to the 
next Session but could not be proceeded with as the President’s 
recommendation under Article 117(3) required for any Bill 
involving expenditure from the consolidated fund of India was 
withheld. These Bills now stand superseded by an official 
Bill, the Suppression of Immoral Traffic in Women and Girls 
Bill of 1954 with the same object and with similar provisions 
which has been introduced in the Lok Sabha on 20th 
December 1954. It is, therefore, unnecessary to review 
the provisions of this set of Bills here. Another set of Bills, 
entitled the Women’s and Children’s Institutions Licencing 
Bill, all listed together as Bill No. 31 of 1953, is also sponsored 
by the same M. P.s along with their respective Suppression of 
Immoral Traffic and Brothel Bills and introduced on the same 
dates. The Bill standing in the name of Miss Maniben Patel 
was dis cussed for two days and later adjourned. The Bill 
sponsored by Smt. Uma Nehru was discussed in part and ad¬ 
journed. 

The objects of the Bill are explained in a note attached 
thereto. The sponsors referred to the inhuman conditions pre¬ 
vailing in some institutions caring for women and children. 
It is said a large number of bogus children homes and orphan- 
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ages existing in the country are exploiting destitute women and 
children. Legislation is necessary to prevent such exploita¬ 
tion and to regulate and licence institutions caring for women 
and children under 18 years of age and to provide for proper 
custody, care and training of the inmates. Reference is also 
made to Article 39 of the Constitution which requires the State 
to direct its policy towards securing childhood and youth against 
moral and material abandonment. 

The chief provisions are that no institution for women or 
children can be established, maintained, or conducted except 
under a licence issued by a District Magistrate. The licencing 
authority is required to satisfy itself as to the aims, objects and 
financial stability of the organization, and to the satisfactory 
nature of the arrangements for boarding and lodging and for 
the general health of the inmates and about the facilities for 
education, medical treatment, industrial training and rehabilita¬ 
tion. The licence should be for a year at a time. The institu¬ 
tions should be required to maintain certain records in a pre¬ 
scribed form and to submit certain periodical returns. The 
Managers of the institutions are bound to teach, train, lodge, 
clothe and feed every woman or child, until the woman is re¬ 
habilitated or the child attains the age of 18 years. Provision 
is made for auditing of accounts and inspection of the insti¬ 
tutions. Power is given to the Government to withdraw any 
licence and option is given to the Managers to resign a licence 
on 6 months* notice. 

The Children Protection Bill 

BiH No. 20 of 1953; Mover: Smt. Sushama Sen, 14-8-53 

The recommendation of the President under Article 117(3) 
is awaited. The object of the Bill is explained in the follow¬ 
ing words in the statement of objects and reasons: 

“I believe it is the experience of everyone how children 
and young persons of all ages are found loitering in public 
streets, near cinema houses and theatres, at railway stations, 
and in public places without any work, very shabbily if at 
all clad, and living a life which is a matter of shame and dis¬ 
grace to the whole Indian nation. Such valuable human mate¬ 
rial is not only being wasted on a very large scale but the fact 
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that it is not possible to make any arrangements or provide for 
their education and maintenance or even supervision of any 
sort has contributed to encourage them at this early age to fall 
prey to bad and unsocial habits so as to make them not only 

potential but often real enemies of society. The P~ m 
the above Bill are designed to meet this unbearable situation 
The Bill does place upon the State and Central overnmen 
the responsibility of looking after these children, but it is a 
responsibility which, I believe no Government would like to 
avoid. The sooner it is recognized the better it would be f 
these innumerable children and young persons as well as for 
the well-being and reputation of the Indian nation. I do not 
expect, if the provisions are properly enforced, the cost would 
be exorbitant. In any case the value of good results flowing 
from it will far exceed the cost borne by all the Governments. 

We have rightly included the following in the Directive 

Principles of State Policy in the Constitution. 

Article 39. ‘The State shall, in particular, direct its policy 

towards securing.that childhood and youth are protected 

against exploitation and against moral and material abandon¬ 


ment.’ 

My Bill seeks to secure the early realization of this object¬ 
ive. I am aware that some States have Children Acts. But 
so far as the purpose embodied in the above Bill is concerned 
they are a dead letter.” 

The Bill provides for protection, maintenance, custody, 
education and employment of all un-cared-for children and 
young persons in pursuance of Art. 39. A person of or 
under 14 years of age is a child and a person above 14 and 
under 18 years of age is a young person. 

Any child or young person found loitering or begging in 


any public street or at any railway station or in or near any 
public place may be interrogated and brought before a Magis¬ 
trate. If it is found that he is not maintained or looked after 
or that he is being mis-used he should be registered as an un¬ 
cared-for child or young person. If such child has a parent or 
a guardian he may be handed over to such parent or guardian 
on a written undertaking by him that he will not permit the 
child or young person to loiter, that he will provide adequate 
food, clothing and supervision, that he will enrol him as a 
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student, in some school and that if he must be employed the 
nature of work, the wages paid and the person under whom he is 
employed are notified at a Police Station. If he fails he will be 
required to execute a bond in a sum of Rs. 500. On a subse¬ 
quent failure he will be liable to fine in a sum of Rs. 250. 

It shall be the duty of State Governments (with the aid 
of such assistance as the Central Government may give) to 
provide suitable homes and make adequate arrangements for 
the boarding, lodging, education, employment and care of all 
un-cared-for children. Any child or young person admitted 
in a public institution may be handed over to his parent or 
guardian, if the cost of maintenance so far incurred is paid and 
such sum as may be required is deposited as a guarantee that 
he would look after the child or young person in future. The 
Government may recover any expenditure incurred on such 
child from the parent, guardian, or other relation capable of 
paying the sum. Any child or young person who escapes may 
be retaken. Children with criminal tendencies who are prone 
to run away from institutions shall be kept separately from 
other children. It is lawful for the Government to put such a 
child or a young person to any employment or teach him any 
course of study or vocation or otherwise utilize him and re¬ 
quire him by his own effort and work to contribute towards 
his maintenance and education; provided, however, the Gov¬ 
ernment shall not make any profit from any such child or 
young person. 

The Prevention of Juvenile Vagrancy and Begging Bill 


Bill No. 21 of 1952; Mover: M. L. Dwivedi, 16-7-52 
The statement of objects *nd reasons reads: 

“Begging by persons is a blot against national honour and 
it is more so when it is resorted to by able-bodied juvenile per¬ 
sons. This Bill is intended to stop vagrancy and begging.” 

Vagrancy includes wandering, remaining idle or disorderly, 
begging includes an act of asking alms or charity. Juvenile 
is defined as a person under 18 years of age. Any juvenile 
found wandering about or begging on trains or in public places 
or from door to door will be liable to be punished with im- 
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prisonment for 3 months or fine up to Rs. 200. Not only he 
but his parent or guardian is liable to a like penalty. 

Indian Penal Code Amendment 

Bill No. 21 of 1952; Mover: Rohini Kumar Chaudhari, 16-7-52 

The Bill is for the abolition of the death penalty. It is 
said that this mode of punishment has not only failed to achieve 
its object of deterrence, but it puts an end to precious human 
lives. The abolition of death penalty would also prevent irre¬ 
parable mischief arising out of a miscarriage of justice. 

The Indian Adoption of Children Bill 

Bill No. 15 of 1955; Mover: Smt. Jayashri Raiji, 29-4-55 

The Bill seeks to provide an adoption procedure to safe¬ 
guard the interests of adopted children. At present adoption 
is known only to the Hindu community and it is hedged in 
amidst a great deal of religious purpose and form. Adoption 
is not for other communities. It is not intended to supersede 
any rule or practice of Hindu law; but it is open to the Hindus 
to make use of the procedure prescribed herein. 

Any child below 18 years of age, whether boy or girl, may 
be taken in adoption. Any adult person may adopt; where 
two persons married to each other wish to adopt a child they 
both should join in the petition unless one of them is living 
separately from the other. A petition for adoption should be 
made to the Juvenile Court giving all necessary particulars. 
The consent of both the natural parents or of the surviving 
parent or of the mother only if the child is bom out of wedlock 
is required. In the absence of natural parents, the guardian 
or the executive head of an institution that has acquired the 
legal right to consent to the adoption of the child should con¬ 
sent. The child to be adopted should himself consent to the 
adoption if he is over 10 years of age. The Court may act 
without insisting on such consent provided, however, that no 
adoption to which such child objects should be permitted. The 
Court shall hear the petition and if satisfied that the petitioner 
is competent to give protection to the child and fit to care for 
it properly, that he is older in age and would be able to maintain. 
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care for and educate the child, may pass a decree for adoption. 
A child thus adopted shall be entitled to all the rights and pri¬ 
vileges and be subject to all the obligations as if he were a child 
born in wedlock to the adoptive parents. The decree for adop¬ 
tion shall not be liable to be questioned in any proceeding, 
direct or collateral, 2 years after its date. No child may be 
given or taken in adoption except as provided herein and the 
penalty for contravention will be imprisonment for one year 
or fine up to Rs. 1,000 or both. 




SECTION SIX 

THE ROLE OF LAW 
IN SOCIAL WELFARE 





CHAPTER XXTV 


GENERAL REMARKS 

In the preceding sections of the book, the laws concerning 
women, children, the handicapped groups, vagrancy, immoral 
traffic and treatment of offenders have been described in some 
detail, and the extent to which they are being implemented in 
some States has been stated. Decisions of courts have been 
referred to where they pointed to a difficulty or suggested a 
remedy. It is hoped that the citizen and the social worker would 
have been acquainted with the law as it is. That knowledge 
is necessary whether to improve upon its present state or to 
achieve results which have so far not been reached in the field 
of social welfare. 

In this section a few general considerations and sugges¬ 
tions will be put forward. They only present a point of view 
and no finality is claimed for anything stated here. 


Public Co-operation Essential 

The success of all social legislation depends upon the will¬ 
ing co-operation of the general public. A single man may be 
powerless against the law, but where many connive, law is in 
the weaker position. Law will be respected and obeyed if the 
citizen is made aware both of its content and its motivation. A 
great deal of un-intentional lawlessness on the part of the ave¬ 
rage citizen can be prevented by making it widely known, for 
not all lawlessness is deliberate. 

Affected Groups should be Consulted - 

Democracy requires that each separate will is taken into 

account, though obviously each such will cannot ultimately pre¬ 
vail without leading to anarchy. The parliamentary system 
secures to the accredited representatives of the people a say 
on all legislative proposals. But a method must be found of con¬ 
sulting the groups directly affected by any propqsed legislative 
measure, if it is to deal fully with the problem involved and in 
a manner that would secure that groups’ co-operation. 
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Legislation must be made Effective 

There is a vast difference between putting the law on the 
Statute Book and seeing that it is actually carried out. Most 
legislation in the social field is only permissive. The Legisla¬ 
ture passes a law; it is left to the Executive to bring it into 
operation, by notification, on a future date. The notification is 
often-times conditional upon the setting up of a prescribed 
machinery. This again is left to the Executive. In the absence 
of any specific obligation cast on it, the Executive follows the 
line of least resistance and omits to take any action. Thus 
statutes passed remain practically vetoed by Executive inaction. 
Public interest in a problem is lulled as soon as the law is 
passed. Surely, the passing of a law is not an end in itself. The 
Executive should be required to report to the Legislature 
wherever it fails to take action within a prescribed period after 
the passing of an Act. A Committee of the Legislature should 
be required to go into the reasons and recommend further ac¬ 
tion. Even permissive laws should become compulsory after 
an interval of time. 

Directive Principles of the Constitution 

There is an urgent necessity for retrieving the Directive 
Principles of the Constitution from a position of subordination 
to the fundamental rights, a position assigned to them in the 
public mind supported by certain observations of Courts. Re¬ 
ference is made to Art. 13(2) which states: “The State shall 
not make any law which takes away or abridges rights con¬ 
ferred by this Part and any law made in contravention of 
this clause shall to the extent of the contravention be void,” 
and to Art. 37 which says that the provisions in Part IV shall 
not be enforced by any Court. But Art. 37 also lays down: 
“The principles of this Part are nevertheless fundamental in 
the governance of the country and it shall be the duty of the 
State to apply these principles in making laws.” The directive 
principles are more in the nature of exceptions to fundamental 
rights. There is nothing in Art. 37 which imposes any limitation 
on the State’s power, rather its duty, to translate the directive 
principles into reality. The non-justiciability clause only pro¬ 
vides that the infant State shall not be immediately called upon 
to account for not fulfilling the new obligations laid upon it. A 
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State just awaking to freedom, with its many pre-occupa¬ 
tions, might be crushed under the burden unless it was free to 
decide the order, the time, the pace and the mode of fulfilling 
them. The question can also be viewed from another aspect. 
Art. 13(2) which forbids the abridgement of fundamental rights 
would be relevant only when such rights are directly the subject- 
matter of legislation. It does not in itself jurtify the assumption 
of any relative superiority of Part III over Part IV of the 
Constitution. The prostitute and the beggar are heard to assert 
a right to carry on their profession. Doubts are expressed on 
the competence of repatriating the wandering beggar to the 
State of his origin. A clarification is necessary to remove these 
doubts which now hamper thought and action in this field. 

Penal Approach must be Corrected 

In tackling the problems of the beggar, the prostitute, the 
lunatic, and the leprosy patient, the law dealt with the beggar 
as a nuisance, the prostitute as a menace, the lunatic as a danger 
and the leper as a source of contagion, each in himself harmful 
to the community. A Magistrate with criminal powers finds 
the person guilty and commits him to an Institution for a 
period prescribed by law, after the expiry of which he is thrown 
out again without any change or improvement in his capacity 
or environment, perhaps embittered and even confirmed in his 
anti-social behaviour. The declared object in each case is the 
protection of society which for this purpose means the commu¬ 
nity minus the individual concerned. There is nothing positive 
or helpful in this penal approach and as might have been expect¬ 
ed the public are not enthused over its enforcement; and the 
persons concerned themselves reject all such ‘relief’. Social 
justice requires that we substitute a social approach in dealing 
with them. It would be a mistake to view the problem 
solely from the point of view of its effects on society, 
divorced altogether from the well-being of the individual or 
group concerned. Such individuals and groups are equally 
part of society and programmes of treatment and training in 
Institutions which fail to take into account the needs of such 
groups or to provide for their ultimate reclamation into society 
lack moral justification. 
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New Kind oj Personnel is Essential 

Closely connected with the above is the equipment and atti¬ 
tudes of the personnel entrusted with the enforcement of these 
laws. As long as they were treated as part of the criminal law 
of our country we could perhaps do no better than entrust their 
enforcement to the ‘law and order’ Police. But if these efforts 
are to lead towards the achievement of socially desirable ends, 
we have not only to eschew the spirit and terminology of the 
criminal law, we have equally to eschew its machinery and 
methods. We have to devise a properly trained and adequate¬ 
ly equipped agency, in order to accomplish this new function 
in a new way. 

Social work includes every effort at assisting the individual 
or group to make the best use of the services and resources 
available in the community in order to achieve a better degree 
of personal development and a more satisfying adjustment to 
the social environment. It is not the amateur’s job it is general¬ 
ly taken to be. It is a full-time occupation requiring certain 
qualities, training and knowledge; and those engaged in it 
should possess certain qualifications. This is not to rule out 
voluntary work altogether, but only to require that even the 
voluntary worker should be qualified. 

Philanthropy Still has a Place 

There are vast areas in the welfare field in which society’s 
needs are met by privately organized, or rather unorganized, 
philanthropy. We are not unmindful of the invaluable ser¬ 
vices rendered to society by private and public charitable in¬ 
stitutions in an era in which social welfare was forbidden 
ground for the application of public funds. But now we have 
deliberately subscribed to a philosophy which calls for the ad¬ 
vent of a ‘public sector’ in the field of social welfare. The 
Government is rightly looked upon as the most potent instru¬ 
ment for meeting society’s basic needs. Government alone, 
with its taxing power and its higher standards of accountability, 
can secure universal coverage, non-discrimination and the adop¬ 
tion of full measures. It would be wrong merely to tinker 
with great human problems, nor is it sufficient to administer 
mild palliatives that only touch the overt symptoms of social 
ills. Very often private philanthropy does just this. At the 
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same time we must remember what has been stated in the First 
Five-Year Plan—that in the field of social services the needs 
of the community are so large that what can be achieved by 
financial investments by public authorities is limited and all 
available resources must be explored and exploited to the ful¬ 
lest extent. There is thus a need for regulating, strengthening, 
improving and extending the present activities of private wel¬ 
fare agencies. They should be required to conform to pre¬ 
scribed standards and to adopt suitable programmes. Their 
resources must be fully utilized and distributed according to 
real needs. No arbitrariness or patronage in the methods of 
administration can be permitted. Exploitation of inmates in 
any form must be prohibited, and all inmates must be trained 
to self-reliance. 

Existing Institutions 

There is at present a great deal of prejudice in the public 
mind which checks resort to existing statutory Institutions. 
Whether it is the orphanages, destitute homes and asylums or 
the Certified schools, Borstal schools and Reformatories, they 
are supposed to be meant for the utterly poor, the friendless 
and the anti-social, and are shunned. It is necessary to dis¬ 
abuse the public mind of this unreasoned prejudice. The 
standards and methods obtaining in such Institutions should 
be improved, the good results achieved should be made known, 
the temporary nature of institutional stay and its ultimate 
benefit both to the individual in particular and to the society 
at large must be emphasized. It is also worth considering 
whether we should not have another type of Institutions cater¬ 
ing to the middle classes who can contribute in part to the cost 
of such services. This may sound out of tune with the concept 
of a society based on equality, but it may be tried as a purely 
temporary expedient to wear away popular prejudices. It may 
in fact be one way of improving the quality of the service. 

Uniformity and Central Direction Necessary 

The First Five-Year Plan recommended that legislation 
relating to social problems should follow uniform principles 
throughout the country. This raises the problem of reconcil¬ 
ing the autonomy of the States with the need for uniformity. 
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It is also found that action initiated by individual States in 
these fields is complicated by the incursion of needy groups 
from outside the State. Compulsory repatriation can be the 
only remedy to it. This can work only if there is some agency 
authorized and legally bound to take over such persons in the 
State of their origin. One other consideration also points to the 
same need. State laws dealing with bigamy, the dowry 
system, drinking and gambling can be evaded by the parties 
temporarily going out of the State. It is doubtful how far the 
provisions rendering them liable even for a contravention out¬ 
side the State are valid, since under the Constitution, State laws 
have no extra-territorial force. It is open, however, to the 
Central Government to formulate and to recommend the adop¬ 
tion of uniform measures in this field under Entry 20 of the 
Concurrent legislative list (Economic and Social Planning). It 
can go further and assist statutory welfare programmes in the 
States on an agreed basis. That is a pattern with which 
we are already familiar and it has been found to work satisfac¬ 
torily and may well be extended with advantage. It would 
give an impetus to the States to build up welfare services and 
it will also make for the gradual evolution of uniform policies 
and patterns under Central guidance, so necessary in this field. 

The two ways in which the State can promote social wel¬ 
fare are: (a) maintenance of a minimum set of services requir¬ 
ed for the several types of needy groups, and (b) financial 
assistance for social work. The First Five-Year Plan recogniz¬ 
ed this necessity. A beginning has indeed been made and the 
Central Social Welfare Board is set up to assist existing welfare 
institutions and to sponsor new welfare programmes all over the 
country. 

& 

Citizen and the Law 

It will be the function of law to give shape and content to 
these welfare measures and make all of them living realities. 
Law recognizes certain rights for the individual both in rela¬ 
tion to the State and in relation to his fellow-men, which are 
considered essential for the attainment of full stature and the 
realization of an adequate life by him. To the average citizen, 
however, law is a jargon of prolixity and unintelligibility. The 
mere conferment of rights on several groups which have long 
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reconciled themselves to a position of subordination is not 
enough. They should be made aware of their rights and the 
means whereby their rights may be exercised should be opened 
to them. The assertion and the securing of individual rights 
through the medium of Courts and Tribunals requires compe¬ 
tent professional advice and service. Legal aid should be 
organized on a wide scale since the poor man who is unable to 
engage such services is in effect denied the means of asserting 
his rights. 

Law regulates the everyday conduct of the common man 
and it has to be reduced to terms easily comprehensible by 
him. The simple rules of conduct are often obscured by legal 
phraseology. No plea of ignorance of the law is entertained, for 
the citizen is presumed to know the law. If this fiction is to 
be translated into reality, a liberal use must be made of the 
modern media of publicity—the press, the radio, the cinema, 
etc. 

Law is often couched in the language of command and 
its true reason or justification is not always written into it. 
The State should seek the co-operation of the people for whose 
benefit the law is intended, by propaganda and education 
which may be entrusted to voluntary bodies. 

Law Cannot Stand Still 

Law must keep pace with a progressive society. Living 
in the mid-twentieth century is a more complicated process 
than living was in the time of our forefathers. The problems of 
today cannot be met by the methods or tools known to them. 
Rules of conduct must accord with present notions of right 
and justice. They have to be altered from time to time to 
suit changing social standards and patterns. 

It is impossible for law to anticipate all the situations that 
may possibly arise and to provide a code of rules applicable 
to every situation, for human foresight is limited. It is al¬ 
ways difficult to express legislative intentions with perfect 
exactitude. The most careful drafting cannot exclude the 
possibility of differing interpretations being placed on iden¬ 
tical words. The meshes of the legal fabric require constant 
mending, to deal with newer and yet newer types of evasion 
devised by human ingenuity. Living law has to be ascertain- 

S. L.—23 



354 


SOCIAL LEGISLATION—ITS ROLE IN SOCIAL WELFARE 

ed. Statutes may remain unimplemented. Decisions of 
Courts may contradict each other and throw uniformity over¬ 
board. A close watch and a constant study of law in its applica¬ 
tion have to be maintained to secure conformity to legislative 

intentions and to re-establish uniformity. 

We will then have built up a legal system which will pre¬ 
serve the dignity of the individual, the most precious asset of 
democracy, enable him to take help in times of need without 
injury to his personality or self-respect and help him live an 
ordered and useful life. 



CHAPTER XXV 


WOMEN 

I. Present Position 

It is a matter of historical knowledge that personal laws 
have been continued under permissive Acts of the British 
Parliament and of the British Indian Legislature as a matter 
of deliberate policy. While Article 13 of the Constitution has 
declared void all laws inconsistent with the principles of the 
Constitution, we also find that personal laws are to continue 
under Article 372. They are placed in the Concurrent list 
as topics for legislation. Hindus and Mohammedans in parti¬ 
cular have been left to be governed by their own laws in 
matters of inheritance and succession and in all matters of 
marriage, family law, and caste and other religious usages 
and institutions. Most of these laws, whether based on Manu's 
code or the Quran, are supposed to be linked up with religion. 
Manu’s code proceeds on the acceptance of a division of the 
Hindu society into four castes, pre-determined by birth. In 
addition to the law as found in the ancient texts, customs and 
usages have been recognized because it was found that prac¬ 
tices at variance with ancient rules had prevailed over a long 
period. Thus customs and usages peculiar to a district or a 
locality or even a family have been upheld as part of that law. 
Hindus inhabiting different parts of the country are governed 
by different rules. For example, the rules of inheritance in 
Bombay are different from those in Banaras or Mithila. 
Bengal has a separate system of its own called Dayabhaga. 
The position of women and family law in the communities 
governed by the matriarchal system is different from their 
position in other communities. Says Manu: “The father 
protects a woman in her childhood, husband during her youth, 
her sons in old age; a woman is never fit for independence.” 
Verily, Hindu law may be said to be based on distinctions of 
religion, caste and sex—all of which are expressly forbidden 
by the Constitution. The recognition of customs and usages 
and the rule that migrating families carry with them the law 
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of their place of origin has led to the recognition and perpetua¬ 
tion of distinctions based on place of birth The Shias an 
the Sunnis are governed by different rules. The only'libera - 
izing influence over these rules has been supplied by'the- deci¬ 
sions of Courts, which have attempted to mitigate the rigours 
of ancient laws on the occasions when the matter reached 
them. But even here there is no uniformity as the severa 
High Courts are free to judge according to their discretion un¬ 
less an authoritative decision of the Privy Council or of the 
Supreme Court holds the field. This in its turn has led to an 
infinite variety of rules. Though personal laws were liable 
to be varied by legislation it must be said that in this field law 
has not kept pace with current practices or the requirements 
of advanced opinion, partly because personal law was suppos¬ 
ed to be part of religion, upon which the alien Government. 


had avowed a policy of non-interference. 

Even such inhuman practices as sacrifices, female infanti¬ 
cide and sati had been tolerated for a long time until advanced 
social opinion in the country forced the hands of the Govern¬ 
ment into taking action. But whether it was under pressure 
of public opinion or because such a course was dictated by 
considerations of justice and humanity, the British Govern¬ 
ment did intervene to prevent sati, to check female infanticide, 
to raise the age of consent, and to permit remarriage of Hindu 
widows. The Mutiny of 1857, however, gave a set-back to 
such interference and until the inauguration of the Montagu- 
Chelmsford Reforms under which the Indian element was 
given a small share in law-making, matters were again left to 
themselves. More recently, the Child Marriage Restraint Act 
was passed in 1929; certain female heirs were introduced into 
the line of succession by an Act of the same year; ill order to 
afford better rights to women in property, the Hindu Women’s 
Right to Property Act was enacted in 1937. Inter-caste 
marriages and sagotra and sapravara marriages were legaliz¬ 
ed by permissible legislation of the year 1949. The grounds 
on which a Hindu married woman may be excused from co¬ 
habitation are statutorily laid down in an Act of 1946. Indian 
States have also effected v some changes by legislation. 
Mohammedan law has been varied by legislation in parts. 
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A. HINDU LAW 

In this Chapter we are concerned with the personal laws 
as regards the rights and status of women. Women are subject 
to several disabilities under the ancient Hindu law. The 
reasons may lie in religion or in a presumed incapacity of 
women or may be due to a natural preference for the male— 
we are not here making an attempt to discover the true genius 
of ancient Hindu law, nor would it be fruitful to embark upon 
a rational justification of the several practices and rules which 
have grown into it over long years. It is also not necessary 
to go into the nice question how far the present practices and 
customs are inherent and inseparable from Hindu religion and 
how far they are undesirable accretions and innovations made 
by the Hindu law-givers and commentators of a later day. It 
may be, as Gandhiji said, that legislation has been mostly the 
handiwork of man and man has not always been fair in per¬ 
forming this self-appointed task. 

There is no longer any need to make out a case for better 
rights and status for women. The Constitution has declared 
them equal with men in all respects and has forbidden all dis¬ 
crimination against them. We have now to see where the law 
offends this rule and to discuss the remedies. 

Inheritance 

The general rule both in the Mitakshara and Dayabhaga 
is one of exclusion of women from inheritance. So long as 
there is a putra (i.e. son, son’s son, or son’s son’s son) in exist¬ 
ence the property never goes to a woman however closely she 
may be related to the propositus. In the absence of a putra, 
the widow, the daughter, the mother, the father’s mother and 
the father’s father’s mother in turn take the separate property 
of the person dying for what is known as a limited estate. The 
joint family property survives to the coparceners (no female 
can be a coparcener) and never descends even on these named 
female heirs. It may be mentioned tha&t under Dayabhaga 
the principle of survivorship is not accepted and even the 
interest in joint family property of a Hindu dying without a 
putra devolves on these named heirs. No other woman may 
inherit even if the alternative is that the property would 
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escheat to the State. Under Dayabhaga law, daughters who 
are either barren or mothers of daughters only or widows 
destitute of male issue are excluded from inheritance. 

Where property descends on a female heir, she takes a 
limited estate, that is, for life and without the power of alie- 
nation except for necessity. On her death the property de- 
volves on the heirs of the deceased male. A woman does not 

become a fresh stock of descent. 

Under the Mitakshara rule, a widow inheriting to her hus¬ 
band under the limited rules set out above must have been 
chaste as a wife, otherwise she forfeits the right. This rule 
of forfeiture applies to every female heir taking under Daya¬ 
bhaga. 

As between the father and the mother, both the Mayukha 
and the Dayabhaga prefer the father to the mother on spiri¬ 
tual grounds. 

The rule with reference to accumulations of income by 
the limited heir is said to depend on her own intention, but the 
several High Courts differ in its actual application. In some 
cases evidence of intention to treat the income as her own is 
insisted upon notwithstanding that the admission of the 
widow’s absolute power of disposition over the income makes 
it her own. Whether a bequest of accumulated income by will 
is valid is another question on which opinion is not uniform 
among the High Courts. 

Adoption 

A woman is not legally competent to adopt to herself and 
an adoption to herself is invalid. A woman cannot adopt 
during the life-time of her husband except with his consent, 
whereas the consent of the wife to an adoption by the husband 
is not required—it would even appear that a man may adopt 
irrespective of the consent of his wife, though in law she 
would be the adoptive mother. A widow can only adopt a 
son to her deceased husband. In Mithila a widow cannot 
adopt at all. In Bengal, Banaras and Madras a widow may 
adopt if she has been authorized by her husband to do so. In 
Madras, in the absence of the husband’s authority the widow 
may adopt with the consent of the sapindas of her husband. 
In Bombay she may adopt even without such authority, pro- 
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vided adoption has not been prohibited by the husband. No 
girl may be adopted. The boy to be adopted must belong to 
the same caste as the adopter. An orphan cannot be 
adopted. It is held that a widow living in unchastity is 
incompetent to adopt, but this disability does not appear to 
apply to Sudras. A woman cannot give her own illegitimate 
son in adoption. 

Guardianship 

The father is the natural guardian of the person and 
property of his minor children. He has precedence over the 
mother. The mother comes next to him, but her right may 
be defeated by a testamentary appointment made by the 
father. The ancient Hindu law rule gives the custody of 
children, however young, to the father in preference to the 
mother. The father is supposed to have a preferential right 
even to illegitimate children. It is not open to a mother to 
appoint a guardian by will. Not only Hindu law but the 
Guardians and Wards Act too acknowledges the preferential 
claims of the father. 

In the matter of giving her daughter in marriage the 
mother is subordinated to the father and to all the paternal 
relations of the girl and she comes last in the list of those on 
whom the Shastra casts the duty of giving a girl in marriage. 
This postponement is explained as due to her ceremonial in¬ 
competence to make a gift of the girl, but in practice she 
as the legal guardian has the prime hand in the affair, but the 
quarrel is with the rule. 

Marriage 

A Hindu woman cannot marry another man while her hus¬ 
band is alive, whereas a Hindu male may legally marry any 
number of wives. A Hindu marriage is still regarded, at any 
rate for the regenerate classes, as a sacrament binding the 
wife to the husband in an indissoluble tie—not severed even 
by the death of her husband. A Hindu widow cannot marry 
again. However, the Hindu Widows Remarriage Act legalizes 
the remarriage of Hindu widows. The recent Hindu Marriage 
Act prohibits polygamy and provides for divorce on certain 
grounds which may be equally availed of by either spouse. 
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Stri 'Sana is property over which a woman has absolute 

power of disposition whether by gift or by will- ^t is sub- 
in so far as married women are concerned, that right is s 

ject to the husband’s restraint on disposal during coverture 
While gifts or bequests to a Hindu female during mai 
^d widowhood is stridhana according to all -hools certain 
gifts made to married women are not regarded as stndhan ^ 
Property acquired by a woman by her own exertions during 
coverture not being covered by any special text, is not regard 

ed as stridhana. 

“Haw recognizes the right of the illegitimate son to 
maintenance against the father. Among Sudras the right 
a share in the father’s property on his death is also admitted. 
But an illegitimate daughter has no claim against her putati 
father. In several decisions it has been repeatedly suggested 
that such a claim should be permissible against the estate of 
the putative father, but the position remains what it was. 

B. MOHAMMEDAN LAW 


Marriage 

A Mohammedan female cannot have more than one hus¬ 
band at a time, though the number of wives a Mohammedan 

male may have at a time is four. 

Under the talaq form of divorce the husband is given an 
absolute power to repudiate his wife at his own sweet will 

and pleasure. 

A Muslim woman cannot marry a non-Muslim, whereas 
a Muslim male may marry any Kitabia woman. 

In the matter of guardianship for marriage the male 
paternal relations of the girl are preferred to the mother and 
maternal relations. 

Mohammedan law recognizes only the father and the 
father’s father as the guardians of a minor’s property. 

Inheritance 

The Mohammedan woman inherits property and enjoys it 



WOMEN 


361 


absolutely even as the male. The rule is that a female heir 
takes one-half of the share of a male heir in the same degree. 
This difference is offset by two provisions in favour of women 
—the right to dower from the husband on the part of the wife 
and the right to maintenance against the husband. It is 
explained that this difference is maintained in order to enable 
the male to discharge those duties. It only remains to men¬ 
tion that under the Sunni law the son’s children stand on a 
higher footing than the daughter’s children in the line of in¬ 
heritance, whereas under the Shia law all lineal descendants 
whether through the son or the daughter are treated alike. 

II. Suggested Improvements 

So far the approach has been piecemeal. The law has 
been tinkered with here and there in order to remove the more 
objectionable and oppressive features thereof or in an attempt 
to meet pressure of public opinion. It is now necessary 
to wade through the jungle of tradition and precedent 
that has grown around the ancient rules and to put them all 
on a rational basis, assuring to woman the equality that is al¬ 
ready granted to her by the Constitution. This is one of the 
fields where the Constitution is in advance of the existing law. 
Women’s individuality and equality are proclaimed. Their 
education is permitted. They have played a great role in the 
struggle for freedom and Gandhiji had continuously spoken 
of them as the main support of his Movement. Several have 
distinguished themselves in several fields and deservedly occupy 
some of the highest positions in the country. Most avenues 
of employment are now thrown open to them and franchise 
is extended to them. But the law inspired by archaic notions 
partly legal and partly religious still continues unmodified. 
It is regrettable that the legislative machinery should lag be¬ 
hind in the implementation of that to which the Constitution 
has registered its approval. 

The Hindu Code Bill of 1948 was a bold attempt to reform 
•Hindu law in all its branches. That Bill has, however, lapsed 
consequent on the dissolution of Parliament. The subject is 
now being taken up in parts and the Hindu Marriage Act has, 
as previously stated, become law on 18-5-1955. The Special 
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Marriage Act has also been placed on the Statute Book and it 
has also come into force on 18-9-1955. The Hindu Succession 
Bill* and the Minority and Guardianship Bill are pending 
Parliament. Other parts of the Hindu law remain to be taken up 
The Constitution recommends a uniform civil code for the 
country. This is a necessary corollary to the requirement that 
there should be no discrimination on account of religion race, 
creed, caste, or place of birth. But this does not seem always 
to be remembered. True, it would be difficult at one stroke to 
place the Hindu and the Muslim under the same rule of law; nor 
would it be immediately possible to bring the women governed 
by the matriarchal system of certain parts of South India under 
identical rules with the women of the other parts of the country. 
But an attempt at codification and at reconciling the several 
systems should be made. Research, investigation and a compa¬ 
rative study of the several systems should be undertaken. 
There is no excuse for deferring it or to continue to legislate 


for separate religious groups. 

It must also be remembered that in continuing personal 
laws in force, Art. 372 of the Constitution continues them sub¬ 
ject to the other provisions of the Constitution. All the rules 
which imposed any disability on women in the Hindu or the 
Muslim systems of law would be liable to be questioned on the 
ground that they contravene Art. 15. Any attempt to buttress 
such laws on the naive argument that the discrimination is not 
on the ground of sex only would, for all its ingenuity, be plain¬ 
ly opposed to the spirit of the Constitution. In upholding the 
personal laws after the Constitution, the Bombay High Court 
made a subtle distinction between ‘law’ and Taw in force* 


occurring in Art. 13(3) of the Constitution more as a measure 
of practical expediency, for the Judges said they came to that 
conclusion with some hesitation. Even if they could be 
successfully challenged it will only create a vacuum, for a 
mere declaration that the existing rules are void would not 
in itself confer on women the rights or remove the disabilities to 
which they are subject, a task which properly lies on the Legis¬ 
lature, which must be taken up urgently. If in pushing equa¬ 
lity to its logical limits it becomes necessary that women on 
whom certain rights will now be conferred must be subject to 


• Since enacted as Act No. 30 of 1956. 
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certain obligations incidental to such new rights, it will have 
to be done. The debates in Parliament over the Hindu Marriage 
Bill and the provisions of the Hindu Marriage Act show an 
awareness of such implications and a preparedness to shoulder 
the corresponding obligations on the part of women. 

A secular State must of necessity provide secular forms 
for marriage and adoption. Marriage must be an equal partner¬ 
ship with mutual and well-defined obligations, without any 
loss of status, personality, or capacity. The sole authority of 
the husband must now be shared with the wife and each shall 
help the other in attending to the welfare of the family accord¬ 
ing to his or her ability. It would be wrong to treat the wife 
as an unproductive dependent; even if the wife devotes her 
entire time and working capacity to looking after the common 
home she must be regarded as making just as valuable a contri¬ 
bution to the maintenance of the family as the husband who 
provides the necessary means through work outside the home. 
There is no justification for the subordination of the woman in 
matters of her right to the custody and upbringing of her child¬ 
ren. This again is a right and a duty which she must be 
admitted to share with the husband. Monogamy must be the 
rule for both husband and wife and the grounds of judicial 
separation, restitution of conjugal rights, or divorce must be 
the same for either spouse. On separation each shall provide 
for the other a maintenance allowance based on the ability of 
the spouse required to pay, after taking into account the earning 
capacity of the spouse to whom it is payable. . Unless law 
recognizes a community of property between husband and 
wife, all earnings of the wife must be hers and at her ab¬ 
solute disposal. 

In the matter of adoption, the consent of the wife must be 
required. It is not merely a question of the spiritual welfare 
of the deceased ancestors of the person proposing to make an 
adoption. It is an institution which must be extended to all 
communities in order to provide for the welfare of the child 
taken in adoption. Rules prohibiting the adoption of girls or 
of orphans cannot be recognized by a secular law. Similarly 
the requirement that the boy adopted should belong to the 
same caste as the adopter should be dispensed with. Women 
must equally have the right to take a child in adoption without 
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reference to any consent or authority of the deceased husband. 
Certain safeguards in the interests of the welfare of the child 
to be taken in adoption should be provided. The adopted 
child must have a legal status and his rights to the adoptive 
parents’ property should be recognized. 

In the matter of succession to property also women must 
be given equal rights along with men and the traditional limi¬ 
tations on women’s power to hold, alienate, or transmit pro¬ 
perty should be removed. It is gratifying to note that the 
Hindu Succession Bill as now amended by the Joint Select 
Committee removes these limitations and it is expected that it 
will soon become law.* 

Rules which discriminate against the illegitimate daughter, 
rules which refuse to give any share in property to barren 
widows or widows with daughters only, have neither reason nor 
justice behind them. They are archaic and must be done away 
with. Similarly, rules which enjoin forfeiture of rights in the 
case of the unchaste women or wife without a corresponding 
disability on the male violate the principles of the Constitution 
and can have no place in our legal system. 

Even when all this is done women may still encounter diffi¬ 
culties which are more of a psychological nature. These 
difficulties arise from deep-rooted feelings and conceptions 
which persist and linger due to an innate conservatism of the 
human mind. 

It is perhaps considerations like these that prompted the 
makers of our Constitution to insert Clause 3 in Art. 15 which 
reads: “Nothing in this Article shall prevent the State from 
making any special provision for women and children.” 

But society must offer conditions of life which enable the 
woman who wishes to make an independent living and take an 
active part in public life to do so and the law shall place no 
obstacle in her way. 


* It has become law on 17-6-1956. 




CHAPTER XXVI 


CHILDREN 

I. Present Conditions 

She* was a woman with a large vision and a large heart 
who drafted the Declaration of Geneva on Children’s Rights. 
It was adopted by the League of Nations in 1924 and re¬ 
affirmed in 1934. The Declaration as revised in 1946 says: 

Men and Women of all nations, recognizing that Mankind 
owes to the Child the best that it has to give, declare and accept 
it as their duty that beyond and above all considerations of race, 
nationality or creed: 

1. The Child must be given the means requisite for its nor¬ 
mal development, both materially and spiritually. 

2. The Child that is hungry must be fed; the Child that 
is sick must be nursed; the Child that is backward must 
be helped; the delinquent Child must be sheltered and 
succoured. 

3. The Child must be the first to receive relief in times of 
distress. 

4. The Child must be put in a position to earn a liveli¬ 
hood and must be protected against every form of 
exploitation. 

5. The Child must be bought up in the consciousness that 
its talents must be devoted to the service of its fellow- 
men. 

The welfare of children should be one of the primary con¬ 
cerns of the State. No State which looks forward to a future 
can afford to neglect its children. The obligations to children 
arise out of the child’s dependence. Our Constitution lays it 
on the State assiduously to pursue social welfare. Child wel¬ 
fare which is one part of it includes all attempts to give all 
children a chance to become the men and women they were 
meant to be. Every child must be helped to grow up into a 
healthy, responsible, self-reliant citizen, unhampered by the 


* Eglantyne Jebb 
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lack of means of its parents. The Constitution requires that 
special provisions for the welfare of the children should be 
made. It forbids the employment of children under 14 years 
of age in mines, factories and other hazardous employments. 
It requires that provision should be made for the compulsory 
education of the child until it reaches the age of 14 years. The 
State is further to secure that the tender age of children is not 
abused and that children and youth are protected against 
exploitation and moral and material abandonment. 

The family is the unit of the present social organization 
and the child is born into the family. The law looks to the 
family for the proper upbringing of the children born in it. The 
parents have a natural right to the child’s custody, and they 
owe it to the child to bring it up properly. Short of this there 
is no standard which determines the duties that parents owe 
their children. Law recognizes the right of the father to the 
custody, control, service and earnings of the child. With a 
view to protecting the rights of guardianship over their wards, 
the Penal Code provides a penalty for the removal of any child 
from the custody or keeping of its guardian. Private parental 
authority had an unlimited legal sanction, and law was slow to 
interfere with it. Law, however, did interfere to regulate 
guardianship, to remove the child from the custody of its 
natural guardian if he was found unfit or if the welfare of the 
child demanded it and to protect the property of a minor. 

No child under 7 years of age may be found guilty of a 
criminal offence; and no child above 7 but under 12 years 
of age may be found guilty unless it is proved that the child has 
attained sufficient maturity of understanding to judge of the 
nature and consequences of his conduct on that occasion. 
Offenders under the age of 15 years liable to imprisonment may 
be detained in a Reformatory or other fit place where means 
of discipline and of suitable training in an industry are avail¬ 
able. The sale of children into slavery or their being made 
over to prostitutes or brothel-keepers for immoral purposes is 
prohibited. No parent may abandon his child under 12 years 
of age. A child is incapable of entering into a contract. A 
child has to be represented by a next friend or guardia n-ad-litem 
in all proceedings in court. 

It was early recognized that orphan and poor children 
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brought up by public charities and even child offenders should 
be bound in apprenticeship and the power to so bind children 
was given to Magistrates, by an Act of 1850. 

Employment of children is prohibited in the sea services, 
factories, mines and plantations. The age limits are however 
not uniform. In plantations it is required that the child, to be- 
available for employment, must have completed 12 years ol 
age, in factories 14 years of age, and in mines 15 years of age- 
The pledging of labour of children under 15 years of age is 
prohibited. Children who have not completed the fifteenth year 
of age may not be employed in any railway or port, and of those 
who have not completed the fourteenth year may not be em¬ 
ployed in workshops carrying on certain schedule trades. The 
employer is required to obtain, a certificate as to the age and 
fitness of the child for employment; the hours of work are 
fixed; certain dangerous works are forbidden to children- 
Certain States prohibit employment of children in all shops 
and establishments. While they cover a wide field, these Acts 
are in force only in urban or municipal areas. 

There are Children Acts in some States. They provide for 
the trial and punishment of child offenders in separate Juvenile 
Courts. Children found guilty are committed to Certified 
Schools as a punishment. There are other modes of disposi¬ 
tion also open to a Juvenile Court. Children may be let off with 
a warning or placed under supervision, or put under the care 
of a Probation Officer. Detention is for a fixed period and 
ceases on the attainment of 16 years or 18 years of age by the 
child, as the case may be. 

Another part in the Children Acts deals with the protec¬ 
tion of orphaned, neglected, or destitute children. The Juvenile 
Courts administer these provisions too and such children are 
also sent to Certified Schools, or placed under the care of Fit 
Person Institutions. In some Acts there is a chapter providing 
penalties for offences against children in order to prevent 
cruelty to children or their exposure to moral or physical 
danger. 

As it is considered undesirable that adolescent offenders,, 
i.e. those between 15 and 21 years of age, be contaminated by 
detention in jail along with adult offenders, Borstal Schools are- 
established for their detention. They are given such training 
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and subjected to such moral and disciplinary influences as 
will conduce to their reform and enable them to lead an 
honest life on discharge. 

Juvenile Smoking Acts prohibit the sale of tobacco in any 
form to children under 16 years of age and enable certain autho¬ 
rized persons to seize any tobacco found on the person of any 
child who may be found smoking in any public street or place. 

To ensure to each child its due is the problem of the social 
administrator even more than that of the legislator. Children 
are bom to parents who are themselves in the care of others 
and even before they are fit to undertake the responsibility. The 
vast majority of our people are poor and ignorant. Even well- 
meaning parents who make desperate attempts to provide the 
best for their children feel hampered. Recent studies 
show that the assumption that the mere biological com¬ 
petence to have children carries with it the fitness for child- 
rearing is not necessarily correct. There appears to be a great 
awareness that parents themselves are in need of help and ad¬ 
vice in fulfilling their duties to children which both by the laws 
of God and man are laid on them. The home provides the best 
environment for the normal child and where the parents are 
unable to bring up a child properly on account of poverty, the 
best way of securing that end would be to strengthen the econo¬ 
mic resources of the family. 

Despite law’s partial prohibition of child employment, 
children are found employed. It is even more surprising 
that considerable child employment should prevail alongside 
of adult unemployment. The Labour Investigation Committee 
which functioned during 1946 and 1947, noted that in various in¬ 
dustries and mainly in the smaller ones, the prohibition of child 
employment is openly disregarded. It has become difficult to 
enforce the law owing to the inadequacy of the inspection 
staff. It is also said that factory managers are able to 
obtain certificates of age even in respect of children hardly 
8 to 10 years old. Child labour is appreciable in Madras, 
Bihar, Assam and West Bengal. Matches, tea, mica and bidi 
industries are notorious for engaging child labour. Though the 
percentage of child labour to the total labour force in factories 
is given in 1952 as 0.25 per cent, in particular industries the 
proportion appears to be very much higher. Particularly in 
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the bidi industry very young children, sometimes between 3 and 
5, are seen; the minimum age restriction is evaded by the sub¬ 
contractor system in which the material is issued to workers at 
their own premises for work. Cottage industries generally em¬ 
ploy child labour. According to an estimate of 1941, 70 lakhs 
out of a total labour force of 10.6 crores engaged in agricul¬ 
ture were children between 10 and 17 years of age. These 
figures do not take into account the large number of boys and 
girls employed in miscellaneous services such as servant-boys 
and servant-girls in private homes, errand-boys in shops and 
commercial establishments, tennis ball pickers in clubs, cleaners 
in restaurants, newspaper vendors and ice-cream sellers, load 
carriers from public bus stops and railway stations, shoe polish 
boys, etc. Children are also employed for shouting election 
slogans, and commercial advertizing by dialogue. 

II. Suggested Improvements 

Employment of children is an inhuman and uncivilized 
practice. It is exploitation. It stunts their growth, corrupts 
their morals and drives them to delinquency. It must be pro¬ 
hibited and incentives to divert them from employment should 
be provided. Social consciousness must be awakened. The lot 
of workers must be improved and social aspirations inculcated 
in them. The diversion of child workers from the labour 
markets and looking after of their health, education and 
social adjustment will in the long run increase and enrich the 
national manpower. The provision of compulsory education 
and the prohibition of employment to those who cannot pro¬ 
duce a certificate of attendance at an educational institution 
will serve the double purpose of checking child employment 
and promoting universal compulsory education. 

Apprenticeship 

The Apprentices Act has not been used at all in most 
States. There is nothing to oblige the master of any trade to 
take an apprentice. The apprenticeship contemplated more 
than a century ago is not now suitable. We must have scholar 
apprenticeships, and apprenticeships of a technical nature as 
well for adolescents and those who have completed their study 


s. L.—24 
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—not merely for children of tender age. Unless factories 
and workshops are required to admit apprentices for training, 
; hc provisions of the Act, however laudable, must remain 

unused. 


Children Acts , ran A - tQ aii 

Much good work is possible under the Children Acts. A 

the States have not yet passed Acts for the protection of 

children; and even in those that have the Acts have mostly 

been implemented. That discloses an apathy to the 

child welfare which should no longer be tolerated. Good work 

is certainly done in the few States where the Acts are applied 

m ^The^wo main objects of a Children Act as usually stated 

in the preamble are: . ~ 

(i) to provide for the custody, trial and punishment of 

youthful offenders; and 

(ii) to provide for the protection of children and young 


persons. . _ . . , 

A proper Children Act should eschew all notions of trial or 

punishment of child offenders. This primitive feature must go 
out of the preamble and the welfare object of the measure 
should be placed in the forefront. The true purpose of the 
Act can only be to correct and train the erring child. 

Some Acts make a distinction between children and young 
persons. Those under 14 years of age are called ‘Children and 
those between 14 and 16 years of age are called ‘Young Persons . 
The protective Sections are applied only to children, lhe 
eligibility of a child for treatment and correction, or for protec¬ 
tion as the case may be, must be referred to its need; and the 
age upto which protection is afforded must be raised to 18. 

The automatic withdrawal of protection on the attainment 
of a legally prescribed age does not accord with the true 
notions of welfare. Protection, care and supervision should 
continue so long as the child is in need of them. Detention 
or stay in a Home was originally conceived as an alternative 
to imprisonment and led to the setting of an upper limit to 
the period of ‘protective detention’. This must be modified 
in order to bring the law in accord with current trends 

of opinion. 
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Exclusions from Benefits of Children Acts 

Again, in excluding the application of the Acts to those 
who are found to have committed certain serious crimes punish¬ 
able otherwise than with imprisonment, law was only echoing 
the current feelings of horror and severity towards the offence. 
But in itself it is no indication that the child-offender is so 
hardened that he cannot be treated by gentler methods. In so 
far, therefore, as the exclusion is not based on a proper appre¬ 
ciation of the nature and attitude of the particular offender, it 

has no justification in principle. 

In the matter of provision of the machinery contemplated 
by the Acts, progress has been very slow. The Acts themselves 
have left a loophole in making the provision of necessary ma¬ 
chinery optional. It would even seem that a failure to provide 
such machinery was foreseen, for certain Courts of a prescribed 
status are authorized to apply the provisions in the absence 
of a Juvenile Court. Children are still produced for trial before 
the ordinary Courts. A Juvenile Court should be a special 
Court and the Magistrates presiding there should be chosen 
more with a view to their particular fitness to deal with abnor¬ 
mal and anti-social behaviour in children by application of the 
newer methods. Even where Juvenile Courts are established 
the jurisdiction to try children has not been exclusively con¬ 
ferred on them and it is open to the prosecution to bring children 
up before the ordinary criminal Court. This could not have 
been the original intention and the defect in drafting has to 

be remedied. 

Probation Officers 

In one sense the Probation Officer is the crux of the new 
experiment in the treatment of anti-social behaviour of child¬ 
ren. Individualization of treatment is possible only after carry¬ 
ing out a series of patient, time-consuming enquiries into the 
personality and background of each child-offender. It is this 
task that is laid on a Probation Officer. Most Magistrates, it 
is complained, continue to regard them as superfluous. This 
can be remedied by making the consideration of a Probation 
Officer’s report compulsory; he must confer with the children s 
Court and not merely report to it. Juvenile Magistrates should 
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be required to take short orientation courses to familiarize 
them with the new methods in child correction. 


Protection of Children f , miilrlrpn 

The application of the protective Sections of the Childrei 

Acts is also left to Magistrates. In the public mind, agis- 
trates are invariably associated with crime and P^lmient^ 
but there is nothing criminal or pumUve m th w # part of the 
Children Act at any rate. Here again, the la ™ 1S 1 ,, f 

by the notion that every interference with an individuals fiee- 
dom even where it is to his interest or for his benefit is justi¬ 
fied only if he has forfeited his right to freedom. Such notions 
run counter to the present day approach to these problems. 
The State is offering a service. The service aspect needs to be 
more and more emphasized. The public have to be familiar¬ 
ized with the means now made available by a Welfare S 
It should not be necessary that a competent Court adjudge a 
parent guilty of neglect and thereupon decree a child’s removal, 
from such parent’s custody. Such a course would be incon¬ 
sistent with the true purpose of the law.. It alienates the 
affection and sympathies of parents, to the lasting injury o 
children. It is more a function of advice and guidance and 
on that account may be entrusted to some other authority. 
Societies for the Protection of Children or Child Welfare Coun¬ 
cils that may be set up may be charged with the duty of loca¬ 
ting a case of need or neglect, of contacting the parent with a 
view to advising him as to what may be done with his child 
and of acquainting him with the several alternatives he may 
avail of. This should be done without injury to the parent s 
pride and without dispensing with his part; an agreed pro¬ 
gramme to which he is a consenting party may be evolved for 
the child. The child has ultimately to return to the family 
and it is the more necessary to guard against any estrangement 
between the parent and the child. 


Delinquent and Orphan Children 

It is common belief that there should be separation be¬ 
tween the delinquent child and the child in need of care. The 
segregation of the delinquent child may make his social rehabi¬ 
litation more difficult. But considering the present trend of 
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popular opinion, it seems desirable that orphaned and destitute 
children whose only need is the love and care of the home of 
which they have been deprived may well be kept separate. 
They are normal. Institutionalization is not necessary for 
them and they could perhaps be housed with advantage in bat¬ 
ches of 10 or 12 under properly trained matrons. 


Adoption 

Adoption as a method of placement of children should be 
encouraged. There must be a broad-based secular adoption 
procedure which can be availed of by all communities and the 
adoption of girls and orphans must be sanctioned by law. All 
adoptions should be preceded by proper enquiries and sanction¬ 
ed by a Juvenile Court. The rights of the adopted child to 
succeed to the adoptive parents' property must be clearly 

defined. 


Handicapped Children 

There is no special provision for the mentally defective or 
the physically handicapped children. Social justice requires 
that facilities suitable for such children should be provided 
and they should not be mixed up with any of the former types of 
children. Special attention must be paid to their defects i 
they should derive full benefit from any educational or voca¬ 
tional programmes provided for them. 

If the improved methods of diagnosis and treatment of 

juvenile delinquents is to be adopted it is necessary that Juve¬ 
nile Courts be able to refer cases to qualified psychiatrists. 
This service is at present lacking and must be provided. 

Whipping to he Done Away With . , , 

It is unfortunate that whipping as a mode of punishment 

for children is still retained in some of these Acts Whipping 
as a sentence has been abolished by a recent Act of Parliament 
and it will disappear from these Acts too. 


Victimized Children 

Law, very much like religion, 
parental authority as a sacred trust 


seems to have dealt with 
not liable to its regulation. 
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But instances of parents abusing their authority and misusing 
their wards are not uncommon. The Bombay Act and the Acts 
modelled on it have a chapter dealing with offences towards 
children The same provisions may be made uniform for all 
the States and protection afforded to victimized children^ 
Juvenile Courts, the proposed Child Welfare Councils, and 
managers of Institutions for children, etc. should be given 
power to lodge complaints against parents who misuse or ex¬ 
ploit their children. Neighbours consider it unneighbourly to 
interfere in such matters, and thus come to neglect one of the 

duties of true citizenship. 

After-care of Releasees 

It has been pointed out already that the Acts set a limit 
to the period of detention or to the age lip to which children 
may be detained in institutional care. Thereafter the Act is 
silent. This is an unfortunate lacunae. It does not appear to 
have been appreciated that the sudden and automatic with¬ 
drawal of protection at any age is fraught with grave conse¬ 
quences to the future of the child, sufficient in itself to undo 
a good part of the work on which so much effort and money 
have been expended over a considerable period. It is forgot¬ 
ten that a little care, supervision and follow up, provision of 
additional facilities and proferring of help in the struggle for 
employment would complete the good work begun. All relea¬ 
sees should continue to be under supervision for a time. There 
should be after-care hostels in which they may reside if neces¬ 
sary. Provision of employment completes the programme of 
rehabilitation. It would be ideal if a percentage of appren¬ 
ticeships and employment are placed at the disposal of 
Juvenile Courts or Institutions for children in order that 
they may readily place deserving cases. The association of 
big businessmen with the managing committees of such insti¬ 
tutions may help to obtain their co-operation in securing 
employment. 

The releasees are often provided with a certificate which 
proclaims their stay in institutional custody. This can be avoid¬ 
ed by transferring them for a period into State-maintained 
workshops where training may be continued until they attain 
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a reasonable degree of proficiency in the art or craft in which 
they are trained. The certificate issued should not make any 
reference to their stay in an Institution. The State would thus 
be saved from the accusation of itself branding them as former 
inmates. The State should give the lead in employing ex¬ 
inmates and any rule or practice imposing a disqualification 
should be given up. 



CHAPTER XXV H 


THE LEPROSY PATIENT 

Leprosy is a disease as old as the world. It was very com- 
mon in Europe about a.d. 1200 but appears to have died out 
of Western Europe by a.d. 1600. This decline is believed to 
have been largely due to improvements in the economic condi- 
tion of the people and the consequent betterment of the stand¬ 
ard of living, sanitation and hygiene and partly to the enforce¬ 
ment of segregation measures. 

According to the Census of 1921 the total number of leprosy 

cases in India is a little over one lakh. This appears to be 
an under-estimate, for surveys in parts of Madhya Pradesh, 
Bengal and Madras disclosed that the actual figures were five 
to ten times the official estimates. Thus the total number 
appears to be about 10 lakhs (1 million) which is a fifth of the 

total number of leprosy cases in the world. 

Leprosy is found both among the rich and the poor; young 
and old; educated and uneducated. The poor are more affect¬ 
ed. It is more prevalent among males than among females, 
the proportion being 2:1. Not all leprosy is infective. 80 
per cent of leprosy in this country is of the neural or non- 
infective type while only 20 per cent is the lepromatous or 

infective type. 

People make no distinction between the two types. A 
person known to be suffering from leprosy finds it difficult to 
marry. A woman married is cast away. Persons affected 
lose employment. The really infective cases mix up with the 
people and do not practise isolation which is very necessary in 
their case. Leprosy thus becomes a serious public health 
problem. Ignorance, poverty, apathy, under-nutrition, bad 
housing and sanitation are all factors spreading the disease. 

The Lepers Act was the result of much correspondence 
between the Secretary of State for India and the Government 
of India in the course of which it was pointed out 
that leprosy was becoming an ‘imperial danger’. The Act 
which deals with only a few aspects of the problem has been 
placed on the Statute Book in 1898. But its provisions may 
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not be enforced unless the provincial Government has notified 
an Asylum—a place which provides for the accommodation 
and medical treatment of the patients. A pauper patient can 
be detained in an Asylum by order of a Magistrate. In areas 
where the Act is notified, certain trades and occupations may 
not be carried on by persons suffering from leprosy. But even 
where the Act is applied its provisions are rarely enforced 
because it has not been found practicable to enforce them. 

Law has yet to take note of the development of modern 
medicine and the recent discoveries in the treatment of leprosy. 
It is now doubtful how far it is necessary to isolate the leprosy 
patient by rigid laws or to treat him differently from victims 
of any other contagious disease. The Indian Association of 
Leprologists, in urging for the deletion of leprosy as a ground 
of divorce under the Hindu Marriage Bill, pointed out that to 
treat such persons on a special footing would be to undermine 
the good work done during a quarter of a century in the re¬ 
orientation of public opinion on this subject. The rule which 
requires a pauper patient to be sent to an Asylum while leaving 
a non-pauper patient at large makes an invidious distinction 
unrelated to the necessities of the situation. If certain trades 
should be forbidden to the leprosy patient in the interest of 
public health, it does not stand to reason to confine the prohi¬ 
bition to areas for which an Asylum is established by the 

Government. 

Though there is no basis for all the old fears about it, 
leprosy is a contagious disease and it should be put on an equal 
footing with any other contagious disease. The patient should 
be looked after in his own home. If he is too poor he may be 
cared for in an Institution. Infection is only caused by long 
and intimate contact. Children are most prone to it. Employ¬ 
ments such as school teachers, barbers, dhobis, ayahs, or chi d 
nurses should be closed to persons suffering from leprosy. It 
would be more practical to circulate information regarding the 
disease and advise the people on the precautions that should 
be taken to avoid contagion. Law has its place m compelling 
conformity to regulations dictated by considerations of public 

health. 



CHAPTER XXVIII 
THE MENTALLY ILL 


Summing up the changes in the treatment given to the in¬ 
sane in England, a recent book on the subject says , ^" t ^ 
eighteenth century madmen were locked up in madhouses n 
the nineteenth century lunatics were sent to Asylums, and m 
the twentieth, the mentally ill receive treatment in hospitals 

In our own country it must be said that we have yet a 
long way to go. The problem is complicated by the popular 
belief that insanity is a disgrace and that it is more due to the 
influence of an evil spirit rather than a disease, a notion which 
is opposed to the known facts. It is a disease; it is preceded 
by recognizable symptoms; and it can be treated under proper 
medical attention. There is the incontrovertible fact that 25 
to 40 per cent of the patients in our Asylums are discharged 

as recovered or improved. 


I. Present Conditions 


All Asylums for the reception of the insane have to be 
established or licensed by the Government. It was not till 1922 
that Asylums were required to provide curative treatment. 
An order for reception has to be obtained from a Magistrate 
on a petition by a near relative, supported by two medical 
certificates. The Asylum must be willing to receive the patient 
and some person must have engaged in writing to pay for his 
maintenance. In a few hospitals there is provision for the 

voluntary admission of patients. 

Wandering lunatics may be arrested by the police; dan¬ 
gerous lunatics must be arrested by them and produced before 
a Magistrate, who may make an order for their reception into 
an Asylum. 

Most of the lunatic asylums in the country lack the 
modern facilities for treatment. The prescribed test for refer¬ 
ring a patient to an Asylum is not whether the patient will pro¬ 
fit by the treatment but whether a case is made out for depri¬ 
ving him of his liberty. This is to treat the lunatic as a crimi- 
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nal and even the Magistrates look upon an order of reception 
as one of commitment. The publicity attached to a proceeding 
of this nature and the loss of civil rights attendant upon an 
admission into a mental hospital keep patients away. The 
law treats all unsoundness of mind, in itself a vague term, on 
the same footing and does not take note of the degrees of 
mental disturbance which require differential treatment. 

II. Suggested Remedies 

It would be desirable to omit the word ‘lunacy from the 
legal vocaculary and substitute the term mental ill-health 
therefor. Mental hospitals should approximate more to the 
general hospitals. There should be greater scope for voluntary 
admission. If all hospitals have Advisory Boards on which 
doctors are represented, the discretion to admit patients 
can be left to them. That should be a sufficient safeguard 
against any abuse. Even if reference to a Court is considered 
necessary, a Civil Court will be more appropriate. The mixing 
up of patients of all grades of mental illness including criminal 
lunatics in the same Institution may be prevented. A com¬ 
prehensive Mental Health Act defining corrective treatment 
and providing for differential treatment for the several cate¬ 
gories of mental illness, separate homes for mental defectives 
and particularly for children, is required. It is hoped that the 
new Mental Health Bill being finalized in the Ministry of 
Health will bring the law up-to-date. 



CHAPTER XXIX 


THE DESTITUTE 


A person who has no ostensible means of subsistence or 
who cannot give a satisfactory account of himself is regar e 
r s a near criminal by the law. A Police Officer may arrest him 
and a Magistrate may require him to execute a bond with 


sureties for good behaviour. , 

Begging in any street or public place is an offence. I 

spite of a general prohibition against it, begging flourishes. In 
the public mind all begging is associated with poverty an 
there has been a reticence even on the part of Magistrates to 
consign a beggar to jail. Neither fine nor a short imprison¬ 
ment can solve the problem. The man is back again on the 
streets. Not all begging can be equated with poverty. While 
poverty is a misfortune which has to be relieved by appro¬ 
priate social security measures, begging is an anti-social act 
declared an offence, and has to be treated as such. The 
proportion of able-bodied beggars in itself calls for a stern 
application of the law to drive a good number of such persons 
out of this profession. That happened whenever the law was 
enforced strictly. But such attempts, it must be said, have 


been sporadic, few and far between. 

A realization that neither fine nor jail is the proper 
method of dealing with this problem has led to the passing of 
special vagrancy laws in some States. These laws require the 
setting up of specal Institutions—workhouses for the able- 
bodied beggars and special homes for the infirm and the 
disabled—before their provisions can be enforced. But their 
setting up itself is optional. It is felt that it should be the 
responsibility of local bodies but most local bodies plead in¬ 
ability. It is open to the Magistrates to commit beggars to poor 
houses if willing to receive them. As it is considered that beg¬ 
gars affected with leprosy cannot be mixed up with other dis¬ 
eased beggars in the same home, even those apprehended are 


let off, unless separate homes are provided for them. 

The extent to which the Acts are worked in practice has 


been described in a previous section. In a large number of 
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States there is no special law dealing with the subject. In 
others the Institutions necessary are not maintained. The ap¬ 
proach remains penal. The beggar is supposed to have com¬ 
mitted an offence, he is apprehended by the Police, produced 
before a Magistrate, and committed to a workhouse or a special 
home. While the need for a reception centre for classification 
and medical examination is appreciated, facilities for differ¬ 
ential treatment and training have not attained a satisfactory 
level. The problem is complicated by the incursion of large 
numbers from outside the State. Unless provision exists in 
the State of origin, there is no way of preventing it. 

' Sometimes the device of leaving them beyond the State 
border is resorted to, but this seems to have been resented by 
the neighbouring State. Now that the Constitution guarantees 
freedom of movement throughout the territory of India 
to every citizen, repatriation, it is feared, would not be 
permissible. It is not merely the question of expendi¬ 
ture occasioned, but differences in language and food habits, 
and a feeling that they do not belong to the State in which 
they were apprehended, retard their rehabilitation. This again 
points to the need for a uniform law in such matters for the 
whole country, and for insisting upon the maintenance of cer¬ 
tain services in the field of social welfare in all the States. 
This would only be in accord with Art. 41 of the Constitution 
which requires the State to make effective provision for secu¬ 
ring the right to work, to education and to public assistance 
in all cases of undeserved want. As at present administered, 
‘relief’ is forced on them for the period for which they are 
confined. Not only that, a good number have their own de¬ 
pendents for whom there is no provision unless they bring them¬ 
selves within the law. 

Grant of outdoor relief in a suitable form to all those who 
do not require institutional custody should be permitted. Con¬ 
ditions of eligibility for relief may be defined. Sponsoring can 
be left to local committees without requiring a magisterial 
order of commitment in each case. Admission can also be volun¬ 
tary. If training and work are provided for the able-bodied and 
if properly qualified supervisory staff imbued with the true spin 
of service and sympathy is appointed, one of the major pro¬ 
blems would be satisfactorily solved. 



CHAPTER XXX 


IMMORAL. TRAFFIC 

I. Present Position 

* • 

Prostitution is defined as promiscuous sexual intercourse 
for hire, whether in money or in kind. It should be remember¬ 
ed that prostitution as such is not an offence where both 
parties to the act are adults and where there is no fraud or 
force. It has been regarded as a personal affair beyond law s 

cognizance. e , 

The law concerns itself with prostitution when it offends 

public decency or when its practice assumes such forms as to 
amount to a public nuisance. Wilful and indecent exposure of 
one’s person on any road, open place, street, or thoroughfare is 
an offence. The Police Acts of the principal cities of India con¬ 
tain provisions to check soliciting in any public street or place 
and power is also given to prohibit the location of brothels in 
specified areas. Similar powers have also been conferred on 
the Municipalites enabling them to prohibit the residence of 
common prostitutes or the location of brothels in specified 
areas. The Cantonments Act confers similar powers within a 
Cantonment area on the Officer Commanding a Station. 

The Indian Penal Code contains provisions which are in¬ 
tended to protect minor girls from being led into a life of 
prostitution. Sexual intercourse with a woman under 16 years 
of age even with her consent is rape. Kidnapping a girl 
under 18 years of age out of the guardian’s keeping or abduct¬ 
ing any woman or girl in order that she may be compelled to 
marry any person against her will or in order that she may be 
forced or seduced to illicit intercourse is an offence. To sell, 
let for hire, or otherwise dispose of or buy, hire or otherwise 
obtain possession of any girl under 18 years of age in order 
that she may be used for prostitution or illicit, intercourse or 
for any immoral or unlawful purpose at any age is an offence. 
To give effect to the International Convention for the Suppres¬ 
sion of Immoral Traffic, 1922, the Indian Penal Code was 
amended in 1923. Procuring a minor girl under 18 years of 
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age in order that she may be forced or seduced to illicit inter¬ 
course with any other person is made an offence, and the im¬ 
porting into India of any girl under the age of 21 years with 
a like intention has also been made an offence. 

The Children Acts contain further provisions to protect the 
child. A child frequenting the company of a prostitute or living 
in a house used for immoral purposes or exposed to the risk of 
seduction or prostitution may be taken under protection or 
placed under supervision. In some States it is an offence to 
permit any child over 4 years of age to reside in or frequent a 
brothel. A parent or guardian who causes or encourages the 
seduction or prostitution of any girl in his charge commits an 
offence. To check the practice of dedication to temples, idols, 
etc. which has led women to a life of prostitution, Acts have 
been passed in Madras and Bombay rendering the practice il¬ 
legal and giving freedom to marry to the women so dedicated. 
Similarly, to check the practice of bringing up their girls to a 
life of prostitution obtaining in the Naik Community in Uttar 
Pradesh, an Act has been passed empowering the District Magis¬ 
trate to institute enquiries and to make orders for the protection 
of such girls and to place them under suitable guardianship. 

In addition to these provisions several States have also en¬ 
acted laws for the suppression of immoral traffic. These Acts 
are intended to suppress brothels, which are its centres. To ex¬ 
clude individual prostitution, the term ‘brothel’ has been care¬ 
fully defined so as to cover only those cases where two or more 
women carry on prostitution together or where the owner or oc¬ 
cupier of premises lets or permits their use for prostitution by 
any other person. The Acts declare all brothels illegal. No 
owner or occupier of premises may let them or permit their use 
as & brothel. If this can be proved there is power to close down 
brothels and to determine the tenancy. No person may live 
on the earnings of the prostitution of another. The mother, 
son, daughter, sister, or any other person unable to support 
himself on account of age or mental or physical incapacity, is 
exempted under some Acts. Procuring even an adult woman 
for the purpose of prostitution is an offence. Detaining any 
woman or girl against her will for prostitution on the ground 
that she is indebted to the house-keeper is an offence and no 
proceeding for the recovery of any property from such woman 
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is maintainable. Importing any woman or girl for the purpose 
of prostitution into an area in which an Act for the suppression 
of immoral traffic is in force is an offence. Soliciting in any 
public street or place is an offence. Prostitutes may not re¬ 
side in the vicinity of religious or educational institutions, 
frequented thoroughfares, ashrams or homes for destitute 
women or widows, or other specified places. No keeper of a 
public place may permit prostitutes to remain on his premises 
for the purpose of their trade. Powers are given to the Police 
to enter premises to remove minor girls in respect of whom 
an offence under the Act is being committed or is likely to 
be committed and for the detection of certain offences under 
the Act. 

These are the provisions which exist in law to tackle the 
problem. Law defines its policy towards the problem and pro¬ 
vides the tools to the officials entrusted with its enforcement. 
But the mere existence of the law is no guarantee that the 
problem itself is being tackled effectively. That has been the 
unfortunate experience, particularly in this field. 

More Sinned Against than Sinning 

Timidity rather than determination marks the effort so far 
made in this direction. It is freely asserted that prostitution 
is an ancient profession, as old as the world, and it is impossible 
to stop it. Many high-placed officials responsible for the en¬ 
forcement of the law feel that all attempts at closing it 
altogether are foredoomed to failure. There is an under¬ 
current of feeling that not only it is inevitable as an institution, 
it is even desirable. It is a safety valve, absorbing as it does 
the violent passions of the dissolute and saves society from ugly 
overtures. With this on one side, we find the greatest stigma 
heaped on the prostitute. She is regarded as a mercenary sex 
offender. She is blamed for debasing sex not for love but for 
a price, and for deflecting the instinct of love from its true 
purpose to the base purpose of earning a living. She is the 
conscious instrument facilitating extra-marital excursions which 
break up marriage and the family—both still regarded as sacred 
and fundamental to social organization. She wrecks personality 
and communicates disease. This is an attitude which even to¬ 
day governs the approach to the prostitute. She is regarded 



IMMORAL TRAFFIC 


385 


as a social menace but what behoves society to remember is 
that she is the product of under-privilege and neglect. It is 
the male patron that maintains a demand and is prepared to pay 
a price without which the profession could not thrive. She is 
only an agent, often an unwilling agent and it is an in¬ 
defensible system that punishes the agent and absolves the 
principal. It is regarded as a profession and it is even contend¬ 
ed that the right to practise it cannot be interfered with. 

Victimized and Exploited 

Under the proclaimed policy of abolition law has ignored 
the existence of the prostitute- In practice, however, most 
prostitution operates under a net-work of brothels, pimps, pro¬ 
curers and souteneurs. Agents are busy gathering a 
sufficient number of young and attractive women by several 
unscrupulous means to keep the brothels full. Helpless 
women and girls are led through force or persuasion 
into prostitution and these agents subsequently live on their 
earnings. In the larger cities particularly this ranks among big 
business with high returns. Some of the so-called ashrams 
for destitute women have been corrupted into making money 
by disposing of girls and women ostensibly in marriage. It 
would be wrong to close our eyes to this growing evil under 
cover of an abolitionist policy. That only tolerates it and there¬ 
by encourages it. Under cover of concubinage and the pursuit 
of the arts of dancing and singing prostitution goes on. Way¬ 
ward girls, girls who may have conceived, unwanted widows, 
deserted wives, and destitute women—all drift to its 
‘protection’. 

The Committee recently appointed by the Central Social 
Welfare Board to go into all aspects of this problem reported that 
the question of the exploitation of women and girls generally, 
is so closely linked up with prostitution that it is not possible to 
suggest measures to wipe out the one without taking into consi¬ 
deration the other. It proceeds to say that the question of 
prostitution cannot be considered except in the context of 
national progress, full employment, economic advancement, 
social justice and the general raising of the standard of living 
of all sections of our people. 


s. L.—25 
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II. Suggested Improvements 

Let us then consider to what extent law can deal with the 
problem more effectively by bringing about changes in its moti¬ 
vation and method. To deal with it successfully the underly¬ 
ing causes must be tackled. Alternatives must be offered 
to women who now fall into the snares of traffickers and middle 
men and seek the protection of brothels. Preventive work must 
be enlarged and intensified. The present policy of fine and im¬ 
prisonment which only confirms and consigns persons to that 
kind of life should almost be given up. All agencies giving 
protection to such women should receive due publicity. They 
must be so conducted as to be acceptable to the group for whom 
they are intended. There must be an agency whose duty it 
would be to carry on counter propaganda and warn the 
possible recruits against the dangers to which they are exposed. 
There are those who once caught in the net are unable to escape 
its clutches; to them there must be found a way out. Almost 
the first thing that should be done is to save minor girls from 
this life and to offer them protection until they are settled in 
life. In regarding prostitution as an urban problem the fact 
that two-thirds of the recruits are from rural areas is over¬ 
looked. New recruits must be promptly located and repatriat¬ 
ed to their place of origin for restoration to the family or re¬ 
moved to an Institution for care. 

The present machinery for enforcement of the law is un¬ 
suited to such efforts as these. A special police squad consist¬ 
ing partly of women should be organized for preventive action, 
for enforcement work under the Act and for keeping vigilance. 
It should work in co-operation with any voluntary agencies en¬ 
gaged on similar work in the field. 

At present there are no places of safety where such women 
can be detained for interrogation and investigation or deten¬ 
tion pending trial. Courts finding it difficult to select suitable 
places for remand are ready to release them on bail to any one 
undertaking to produce them on the next hearing date. They 
should rather be detained in remand homes. That would 
enable social workers and Probation Officers to contact them 
and obtain valuable information, which will lead to the dis¬ 
covery of the real offenders. The victims of rape, kidnapping. 
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and abduction also fall into the hands of traffickers as there is 
no means of carrying out sufficient investigation to ensure 
their safety. 

Is the married woman not liable to be accused of offences 
under this Act, for it is only the husband who is competent to 
make a grievance of the behaviour of his wife? It is difficult 
to see any warrant for such a distinction. In a large number 
of cases the assertion is false; but it is difficult to disprove it. 
Some establishments pretend to a family set-up and fake 
parents, uncles, brothers and sisters are improvised, under the 
false notion that anything done within this set-up does not 
offend the law. Clearly, exploitation even by the husband or 
the family is .punishable. Prostitution is practised by certain 
communities whose ostensible profession is music and dancing. 
It is very often pretended that each woman is a kept mistress 
of a particular patron. In States where there is a power to 
declare certain premises as brothels and to prohibit named 
prostitutes from resorting to such declared premises, there is 
nothing to prevent them from resorting to other brothels. They 
change their haunts. As individual prostitution is not illegal, 
most organized prostitution masquerades as such. Law has to 
be sufficiently armed to tackle all these types of evasion. 

The penalties prescribed for offences relating to immoral 
traffic in women and girls are no doubt severe. But it is difficult 
to get at the pimp, the procurer and the property-owner who 
lets his premises for this purpose. Speeding up trials, consti¬ 
tution of special Courts, rendering evidence of general repute 
admissible and adoption of the summary procedure might meet 
the difficulties to some extent. If the reports of Probation Offi¬ 
cers are received in evidence and if it is laid on the accused to 
explain the circumstances disclosed, it would perhaps go a long 
way in making the law effective. A power to close down pre¬ 
mises proved to have been used as brothels and to forbid their 
letting for a prescribed period can be a better deterrent. 

It is hoped that the adoption of preventive measures would 
reduce the number attracted to this life. It is necessary to 
pursue a more vigorous policy in this regard. At one time it 
was thought best to leave rescue work to voluntary agencies. 
But experience shows that, with very few exceptions, in this 
field it has not been satisfactory. To quote from the report of 

s. L—20 
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the Committee again: “An entirely new policy will have to be 
laid down by the State, the whole system would have to be 
overhauled, not only from the point of view of outlook and 
attitudes, but of the management, administration, routine, pro¬ 
grammes, placement and after-care”. 

The voluntary agencies now working in the field should be 
brought under strict control by the adoption of a system of 
licensing and close supervision. 



CHAPTER XXXI 


TREATMENT OF OFFENDERS 
I. General Observations 


Jails 

The Gandhian approach to the criminal is best described 
in Gandhiji’s own words: ‘‘Jails must be converted into hospi¬ 
tals for their treatment and cure. The jail staff should be trans¬ 
formed into physicians. The prisoner should be made to feel 
that they are his friends.” Crime is not committed for the fun 
of it. It is the sign of a diseased mind and the causes of the 
particular disease should be investigated and removed. 

The law’s approach to and treatment of the offender re¬ 
mains penal, as it was nearly a century ago. Social justice 
demands that we adopt a correctional policy in place of a penal 
one. The object of punishment has been variously defined in 
the several periods of history. Deterrence, retribution, reforma¬ 
tion, reparation, and social utility have all been, from time to 
time, proclaimed as its true purpose. The growth of penal 
measures may be traced through four stages—the era of 
vigilance and retribution, of reformation, of reparation and of 
social utility. 

While according to the classical theory the purpose of 
punishment was to put down crime and to give the criminal his 
due, present-day theory would prescribe treatment to one who 
has failed to meet the requirements of group life. 

In the eighteenth century a discretion was left to the judge 
to make due allowance and to take all circumstances into consi¬ 
deration and determine such punishment as was suitable to the 
offender. In the nineteenth century this came to be regarded 
as a grave error as it went against the concept of equality 
inspired by Rousseau’s writings. Crime thus came to be 
regarded as an abstract juridical entity, dissociated from the 
circumstances attending its commission and the personality of 
the offender. All enquiries into the ‘why’ of the crime were 
forbidden. Punishments not specifically provided by law were 
arbitrary and so law had to determine the penalty for each 
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offence. A system of punishments graduated in proportion to 
the gravity of the crime was next adopted. All men were re¬ 
garded as free, moral agents and law exacted its penalty for 
any and every wilful transgression against itself. The assump¬ 
tion that all offenders are equally responsible for their acts was, 
however, not true. Insanity, nonage, drunkenness and coer¬ 
cion or duress had to be admitted as legitimate defences in 
determining culpability. From there it should be a short step 
to aver the necessity of adjusting punishment to the offender, 
of taking into account the offender’s nature, background, im¬ 
pulses, handicaps and extenuations in determining his punish¬ 
ment. This has taken long to establish itself. Even where 
it is admitted to be theoretically sound, its practical applica¬ 
tion has remained in check. 

In England a Committee of the House of Lords solemnly 
stated in 1863: “We do not consider that the reformation of 
the offender holds the primary place in the prison system.” 
Lord Chief Justice Cockburn in his evidence before that Com¬ 
mittee defined the primary object of punishment as deterrence— 
through suffering inflicted as punishment for crime, and the 
fear of repetition of it. The Gladstone Committee of 1895, 
however, stated that prison treatment should have both deter¬ 
rence and reformation as its primary and concurrent objects. 
The Criminal Justice Act of 1948 is a landmark. It has given 
its approval to a synthesis of deterrence and reform and has 
proclaimed that the true purpose of any system of treatment 
and training of the convicted persons that may be evolved “shall 
be to establish in them the will to lead a good and useful life on 
discharge and fit them to do so.” 

Conditions in India 

In our own country it may be said that the idea of deter¬ 
rence influenced prison policy until the appointment of the 
Indian Jails Committee, 1919-20. Jails were meant for the 
custody of all prisoners—men, women and children. The 
prisoners were engaged in unproductive, irksome, and hard 
labour and subjected to a prison discipline enforced with rigour, 
on pain of severe corporal punishment, penal diet, etc. In 
the early days, jails were over-crowded; the conditions were 
insanitary and mortality was high. It was to these conditions 
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that Lord Macaulay drew attention and successive Jail Re¬ 
form Committees beginning with the one of 1836 recommended 
measures to ameliorate them. This was done. More jails 
were built. Over-crowding was relieved and the diet and sani¬ 
tary conditions improved. But notions of discipline and 
insistence on hard labour persisted. Slowly good conduct and 
good work came to be recognized and rewarded by the grant 
of a few amenities. The form of labour underwent a change 
not so much out of any consideration to the prisoner as for the 
sake of productivity and economy. It was realized towards 
the eighties of the last century that prison administration could 
be made cheaper if the prisoners were put to industrial labour 
and produced articles needed for consumption by the Govern¬ 
ment Departments. Thus long-term prisoners came to be 
employed in intra-mural industrial labour. Nevertheless, the 
change from purposeless to productive labour was a great step. 
Gradually some mechanized industries also came to be set up 
in jails. Slowly prisoners were permitted to earn privileges. 
They could write letters; interviews were permitted; education 
was given to them, but it was not to be ‘during the hours 
prescribed for hard labour’. Award of marks for tractability and 
good conduct, the parent of the present remission system, deve¬ 
loped throughout the country. Such classification as there was 
between the sexes, between the young and old, between the 
casual and the habitual, appears to have been dictated more in 
the interests of jail discipline than out of any realization of its 
beneficial effects on the prisoners themselves. 

During this period, a few reformatory schools were 
established for youthful offenders under 15 years of age. Pro¬ 
vision was made for the release on license of boys over 14 
if suitable employment was available for them outside. The 
provisions were however not extensively used and the releases 
on license were not numerous as there were not adequate ave¬ 
nues for placement. 

In 1894 the Prisons Act which governs all prisons even 
today came into being. It restricted and regulated the use of 
whipping, cellular confinement and penal diet. It provided for 
classification of different types of offenders. It attempted to 
secure uniformity of treatment of offenders in jails. 
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Indian Jails Committee 

In 1919 the Indian Jails Committee was appointed. With 
regard to the ultimate object of prison treatment the Commit¬ 
tee observed: 

. .that prisoners while in prison should be brought under 
such influences as will not only deter them from committing 
further crimes but will also have a reforming influence on their 
character is the next principle, which should, we conceive, be 
accepted. This proposition, though it was rejected by our 
distinguished predecessors [the Committee of 1836-38] has now 
been established by the general concert of penologists through¬ 
out the world, and is today questioned by hardly anyone. The 
general tendency of modern ideas is towards the view that 
severity alone has little effect in reclaiming the criminal, and 
that what is required is rather humanizing and improving the 
influences which will lead to the prisoner’s realizing the essen¬ 
tially evil results of crime on himself and others, and will result 
in a real reformation of character and purpose. The place 
which the various reformatory agencies, religion, education, 
rewards for good conduct, the hope of release, the encourage¬ 
ment of industry, and the like should occupy in any scheme is 
a matter of detail.” 

Soon thereafter, on the introduction of the Montagu- 
Chelmsford Reforms, jails and other like services became the 
responsibility of local Governments, who, under the influence 
of the recommendations of the above Committee, came to pay 
greater attention to the provision of better food and living 
conditions, sanitation and health measures. Education, recrea¬ 
tion and religious and moral instruction became a feature of 
jail life, supplying the reformative influences. Amenities like 
letters, interviews and remissions were made more liberal. 
Not only that, even the philosophy of prison labour underwent 
a change. Recognizing the role of prison labour in the refor¬ 
mation of the offender the Committee recommended that it 
should be such as would evoke the convict’s interests, lead him 
to exert his powers willingly and so enable him to form habits 
of industry and fit him to earn better and honestly when out 
of jail. Separate jails for the habituals came to be established. 
Revising Boards were appointed to recommend the reduction of 
long sentences of individual convicts. 
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The Committee also observed that a child offender was the 
product of an unhealthy environment and what he needed was 
not punishment but a fresh chance of living in the community 
in better surroundings, and recommended a specialized treat¬ 
ment based on a social investigation into the environment of the 
child. These remarks had their effect and some of the States 
have enacted Children Acts and developed Borstal schools. 

Several State Governments have appointed Committees to 
study the scope for further jail reforms. During recent years, 
several bold and novel experiments have been made. Open 
prisons are tried. Prisoners are allowed to work alongside 
ordinary workers in nation-building schemes. They are even 
paid wages. They not only pay for their maintenance but also 
contribute to the maintenance of their dependents outside. 
Prisoners contribute their savings to the national development 
loans. All this has helped to build up self-respect and self- 
reliance in the prisoner. 

II. Suggested Improvements 

The above is enough evidence to show that there is urgent 
need to eliminate all that is negative and repressive in the 
system and to promote what is positive and constructive in it. 
The general deterrent effect of the penal system on potential 
offenders lies not in the rigours of life within a jail; it consists 
rather in the fear of detection, of public trial and conviction, 
and the certainty of punishment. On the individual offender 
the deterrence lies primarily in the shame of being sent to prison 
with all that it implies—complete loss of personal liberty, sepa¬ 
ration from home, family and friends, subjection to disciplinary 
control and ‘forced’ labour and deprivation of the ordinary 
amenities and intercourse of everyday life; that is his punish¬ 
ment and there is no warrant to make life within harsh or hard. 
An offender is sent to prison as a punishment and not ‘for’ 
punishment. 

There appears to be a great awareness on the subject. The 
Government of India invited the United Nations Expert on Crimi¬ 
nology, Dr Walter C. Reckless, to study and report on jail ad¬ 
ministration in India. Recommendations of far-reaching signi¬ 
ficance were made and it is hoped that ere long the Government 
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will implement them not reluctantly and in bits, but vigorously, 
with faith and enthusiasm. 

It was noticed that food, shelter, clothing and medical atten¬ 
tion have been improved and have reached satisfactory standards. 
Certain amenities have been developed even within the present 
framework, un-informed by any change of heart or ideology, to 
humanize our jails and to make them tolerable. But there is 
discernible a great diversity of standards obtaining among the 
several States and it is desirable to forge a uniform pattern for 
the whole country. While amenities may create the right atmo¬ 
sphere, they cannot do the job of helping individual prisoners to 
improve their skills, habits, attitudes and approach towards life. 
The Prisoners Act can be so modelled as to be a Charter of the 
rights and privileges of prisoners. Archaic punishments such 
as cellular confinement, penal diet, coarse fabric and whipping, 
which are happily not in frequent use may safely be given up.* 
The goal of prison policy which the Indian Jails Committee of 
1919-20 regarded as beyond controversy 35 years ago has yet to 
be adopted. Social rehabilitation and re-education of the 
prisoner for good citizenship as the aims of prison policy must 
be placed in the forefront. 

There should be less and less insistence on rules and routine, 
which went quite well with a prison policy of holding the 
prisoner as cheaply and as safely as possible. As pointed out 
by Dr Reckless, to make a better person out of the prisoner, the 
prison staff must be engaged with him directly through admis¬ 
sion interviews, orientation, interpretation of rules or action 
taken, classification for special treatment, encouragement, 
counselling, guidance, discussion sessions, talks with visiting 
family members, re-adjustment in programmes, and prepara¬ 
tion for release. 

There must come a realization that the jail service when 
charged with the duty of shaping human material has to per¬ 
form as useful a function as the medical service or the teaching 
profession. It will have to be regarded as a specialized profes¬ 
sion requiring corresponding qualifications and training. Much 
will depend on the personal relationships established between 
the prison staff and the prisoners and on the impact of various 
constructive programmes within the jail. Rules and regulations 

* Some of them have already been given up in some States. 
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should not be such as would stifle initiative and the jail staff 
must be vested with greater discretion and responsibility. In 
order that they may discharge their functions satisfactorily, 
properly staffed and equipped reception units must be set up, in 
order to facilitate study of the individual prisoner in his true 
setting. A variety of courses of training must be made avail¬ 
able; effort should be directed to consult the prisoners’ aptitudes 
and inclinations, to orient him to the life in the Institution and 
to set him on tasks which can help him to earn a living outside 
prison. His co-operation must be sought, for much would de¬ 
pend on his own willingness to be helped. 

Under-Trials 

It is urgently necessary to reduce the number of under- 
trials languishing in jails by speeding up Police investigations 
and Court trials. If it is wrong to profit by the labour of an under¬ 
trial, full wages ought to be paid for his work. If it is wrong 
to force him to a particular type of work, such work as would 
elicit his voluntary participation must be provided. To leave 
him in idleness is to contribute to his moral and physical dis¬ 
integration. 

The same considerations apply in the case of prisoners 
sentenced to simple imprisonment. Even from the point of 
view of the individual prisoner a programme of work is an 
absolute necessity if he is to be protected from the moral 
deterioration inevitable in his unnatural state of captivity. It 
is work and a routine that make it endurable at all. 

Short sentences of imprisonment have nothing to re¬ 
commend them. Fine, judicial reprieve, recognizance, warn¬ 
ing, dismissal and filing can be used as alternatives. Proba¬ 
tion has great and as yet untapped potentialities. We must 
grow out of the superstitution that the jail system is the only 
instrument of social control. The other methods are more 
economical and they are to be preferred because they do not 
create fresh problems for the prisoner and his dependents. 

Fines and Default Imprisonments 

Imprisonment in default of payment of fine can be reduced 
to the minimum. The discretion which the Court has to sus¬ 
pend the execution of the sentence of imprisonment and to 
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permit the payment of fine in two or three instalments is not 
much in use. At present it is obligatory for a Court to impose 
a period of imprisonment in default whenever fine is imposed. 
This may be dispensed with. The Court can take steps for t e 
recovery of the fine, and the threat of imprisonment can be 
reserved for the wilful defaulter. Where law has set no limit 
to the fine that mav be imposed it only requires that the fine 
shall not be excessive. ‘Excessive’ in practice appears to be 
related to the gravity of the offence and not to the means of 
the offender. If fines are required to be reasonable in the 
sense of being related to the offender’s resources the law would 
be removing one of the great inequalities in the present system 
which obliges the poor to go to the prison and enables the rich 
to escape it—a system that, according to Max Grunhut, 
‘scandalizes the sense of social justice’. This is even more so 
considering that in the public mind a sentence of imprisonment 
carries with it a stigma which does not go with a sentence of 
fine. In so confining the offender in jail the State not only fails 
to recover the fine but incurs an expenditure on the main¬ 
tenance of the offender. 

How far we can go in the attempt to adjust punishment 
to the individual offender and to what extent the background, 
the handicaps, the aggravations and the extenuations attending 
the commission of each offence can be taken into account in 
adjudging punishment are larger questions touching judicial 
administration and may not strictly fall within the sphere of 
treatment of offenders within the jails. Theoretically there 
can be no objection if the Court is required, by law, to take 
certain factors into account in adjusting the punishment to the 
particular offender. The separation of the guilt determining 
function from the function of according punishment need not 
involve taking away the latter function from the Courts. It 
would, however, require a further hearing after a short inter¬ 
val during which particulars relevant thereto are collected. 
This, however, is another matter. But the requirement that 
the prison staff are accountable to the Court for holding the 
prisoner in accordance with the sentence of the Court and that 
they should report to the Court certifying the manner of the 
execution of the sentence or the reason why the person com¬ 
mitted has been discharged from custody is not necessary. 
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When once the Court has pronounced sentence it should go out 
of the picture and the subsequent treatment of the prisoner 
should be a specialized function vested in another authority 
independent of the Court. 

There is a limit beyond which imprisonment becomes 
merely punitive detention. For the ordinary prisoner what 
cannot be done in two to three years in an Institution is not 
likely to be done even in five or ten years. It is far better to 
develop a system of premature releases under supervision. 
Full-time Revising Boards are necessary if they are to work 
effectively. The association of the District Magistrates and 
reference of the question of releasing a particular prisoner to 
the Police as at present required are not calculated to promote 
such releases. The merely advisory function of the existing 
Boards whereupon the State Government is to order the release 
at its discretion involves a process which checks its extensive 
use. Discretion in this regard may be delegated to the Revis¬ 
ing Boards, and guided by adequate enquiries by the Probation 
staff, there should be no serious risk. 

For training them in group life and fitting them for good 
citizenship the prisoners could be associated in the internal 
management of the Institution and in the maintenance of 
discipline. This would also promote self-respect in them. The 
considerable interval between lock-up time and bed time can 
be profitably utilized for a constructive programme of religion, 
education, recreation, discussions, reading and pursuit of hob¬ 
bies in order that corruption, unrest, and idleness may be 
eliminated. 

It will also be necessary to have welfare officers in the 
jails, in order that proper records may be maintained, enqui¬ 
ries made, contacts kept up between the prisoner within and 
his family outside and individual advice and guidance may be 
given. 

It only remains to add that the organization of a full-time 
after-care service will complete the programme. Without it 
the prisoner who has no place to go to will be forced to seek 
his old haunts and his old friends and all the effort made over 
him will have been wasted. A programme of after-care must 
address itself to the problem of the prisoner’s social and voca¬ 
tional rehabilitation and set him on his own feet to an honest 
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and independent living. Considering the prevailing prejudice 
against an ex-prisoner the State should give the lead in facili¬ 
tating his rehabilitation by a preparedness to re-employ him if 
he has earned a good chit from the Probation and after-care 
agency. Unless this is done jails will continue to be places 
which foster at public expense future criminals who, embitter¬ 
ed by society’s refusal to give them a chance to live as honest 
citizens even after they have paid their dues in the hard coin¬ 
age of punishment, will be driven to further anti-social 

behaviour. 


III. Probation and After-care 

General Observations 

This subject deserves special treatment as in the immediate 
future a good deal of progress will depend on the increasing 
use of Probation. There is great scope for a discriminating use 
of this method in our country. Probation is not mere excusing 
of the first offender from the punishment prescribed by law; it 
is not merely deferring the sentence on condition that the 
offender maintains good behaviour and undertakes to re-appear 
for punishment if and when called upon to do so. Inseparably 
linked with it is the concept of supervision and guidance. At 
first this was undertaken by voluntary agencies; it is contained 
in a way in the requirement of sureties, who thus have a pecu¬ 
niary interest in the good behaviour of the offender. 

In our country, courts have the power to release certain 
convicted offenders on admonition and to release certain other 
convicted offenders on probation of good conduct. This power 
is derived from Sec. 562 of the Criminal Procedure Code, which 
originally applied only to certain offences under the Indian 
Penal Code. The Section was amended in 1923 and made 
applicable to all offences under any law. Persons under 21 
years of age and women are eligible for release on probation if 
convicted for offences not punishable with death or imprison¬ 
ment for life, while males above the age of 21 years could be- 
so released only if convicted for an offence punishable with 
imprisonment not exceeding 7 years. It is confined to first 
offenders only. The release must be on a bond with or without 
sureties and the offender or his surety must have a fixed plac& 
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of abode or a regular occupation in the place for which the 
Court acts or in which the offender is likely to live during the 
period. The discretion of the Court is further hedged in by 
specification of the several factors to be taken into considera¬ 
tion. No provision was made for any supervision or guidance 
of the offender by a Probation Officer. The net result was that 
releases on probation were rare. 

Suggested Improvements 

The subject of Probation has received considerable atten¬ 
tion in recent years. Its adoption on an uniform basis for the 
whole country was recommended long ago. Now again there 
is an All-India Probation Bill waiting to be taken up by Parlia¬ 
ment. Probation has been worked in practice only in three 
States: Madras, Bombay and Uttar Pradesh. The extent to 
which it is worked has been briefly described elsewhere- Broad¬ 
ly speaking, the importance of either preliminary investigation 
or of subsequent supervision is not fully appreciated. The Proba¬ 
tion Officer takes time to make his investigations and to make 
his report, and there is a feeling that this contributes to delay 
in the disposal of criminal cases. It can only be due to a lack 
of appreciation of the far-reaching importance of Probation on 
the part of the Magistracy to whom its administration is en¬ 
trusted. There are, however, certain difficulties in its working 
which will have to be removed if it is to become a more com¬ 
mon method of disposition of offenders. All Courts may be 
authorized to apply its provisions. It need not be confined to 
first offenders only. It is also not necessary to exclude its appli¬ 
cation to certain offences considered serious. It is a mistake 
to suppose that probation is not suitable for persons who have 
reached a particular age. Each of these factors is not in itself 
conclusive in determining the fitness of the person for release 
on probation. The factors to be considered and the conditions 
which may be imposed on any particular offender must be left 
to the discretion of the Court. The suitability for probation 
treatment has to be determined on an individual and selective 
basis and is not amenable to statutory prescription. The safe¬ 
guard against its indiscriminate use lies in improving the skill 
of the Magistracy or the Judges in the use of the tool and not 
in the imposition of statutory fetters on their discretion. Courts 
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should rather be required to state their reasons for not applying 
the probation method before imposing a sentence of imprison¬ 
ment. This would enable the appellate Courts to correct any 
error and enlarge more persons on probation. The period of 
supervision may also be determined by the Court subject to a 
minimum of one year and a maximum of three years as in the 
English Act. The pre-sentence report of a Probation Officer 
should be made mandatory. 

There must be full-time Probation Officers and all releases 
must be required to be under their supervision for a period of 
two years. Successful termination of probation should com¬ 
pletely exonerate the offender from any blame or stigma. It 
should not be taken into account for the purpose of enhanced 
punishment for a subsequent offence under Sec. 75, I.P.C. It 
would facilitate the work of Probation Officers if there are 
hostels for probationers where they can stay and where the 
Officers may visit them. That would also enable the Courts 
to dispense with the requirement of sureties which is another 
factor limiting its use. 

Probation Officers are also set on other kinds of social work 
in the Madras State: they are entrusted with probation and 
after-care work in respect of persons convicted under the 
Madras Suppression of Immoral Traffic Act and of persons dis¬ 
charged from the rescue and the vigilance homes. Their ser¬ 
vices have been used in assessing the means of the parties in 
proceedings for the award of maintenance under the Code of 
Criminal Procedure. The supervision of prisoners released 
prematurely has also been entrusted to them. They have 
recently taken up the preparation of prisoners to be released 
for their discharge. These are all directions in which Pro¬ 
bation Officers may be used for beneficial social purposes and 
in time all these should form part of their appointed duties. 
They can also help in making investigations in case of suspicion 
against their wards who are often the victims of unjust harass¬ 
ment at the hands of the Police. 



CHAPTER XXXII 


PUBLIC TRUSTS AND ENDOWMENTS 

This book will not be complete without a brief reference 
to the subject of Public Trusts and Endowments. 

While voluntary effort has had to thrive on precarious 
finances raising whatever is possible from day to day, there 
have, however, been some public Trusts and Endowments, 
provided with capital of varying sizes, the income from 
which was earmarked for satisfaction of human wants and 
for relief of human suffering whose activities fall in the field 
of welfare. 

These Trusts and Endowments, which have varied greatly 
in their size, have shown a similar variety in the manner in 
which they have functioned and in their serviceability to the 
community. While some of the original purposes are obsolete, 
expenditure on some of the purposes appears, according to cur¬ 
rent notions, to be so much money unwisely spent at a time 
when several crying needs go unfulfilled. 

The First Five-Year Plan envisaged that such Trusts and 
Endowments might help in supplementing State and private 
resources in the field of social welfare, and recommended 
investigation on the basis of which legislation for utilizing these 
funds for approved purposes could be considered. 

Lazo’s Solicitude for Trusts for Charity 

Trust is a device by which benefactions of past genera¬ 
tions serve the needs of the present generation. Considering 
its usefulness to the community, law evinces a partiality for 
charity and exempts all endowments for charity from the rule 
against perpetuity and from liability to taxes. Law further 
provides that a gift to charity shall not fail for any imprecision 
of terms in which a disposition to charity may be couched and 
requires the Courts to discover allied purposes, as near as possi¬ 
ble to the originally appointed purposes, where the endowment 
cannot take effect at its inception or it subsequently becomes 
impossible to carry out the donor’s wishes. This is what is 
known in law as the cypres doctrine. 
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Limitations of the Cypres Doctrine 

Though evolved to mitigate the hardship of tying down 
property in perpetuity to the fancies of a donor expressed under 
different social conditions and to facilitate the re-appropriation 
of funds in accordance with current social needs, in its actual 
application we find the doctrine is far too narrowly confined. 
The expressed wishes of the donor are regarded as sacrosanct 
and conformity to the letter rather than the spirit of the donor’s 
intentions has been adopted for a rule, and the search has always 
been for a closely allied object, which may not always be the 
best attainable, from the point of view of benefit to the com¬ 
munity. Even willing Trustees are powerless to put Trust 
property to a better use. This calls for a remedy and it should 
be competent to a duly constituted authority to advise the Trus¬ 
tees and to guide the expenditure and secure its application to 
socially useful or desirable objects, under such safeguards as 
may be considered necessary. 

Size of the Problem 

No exact estimate is available of the property invested in 
public Trusts and Endowments, the total income, and the total 
amount actually utilized. A Directory of Public Trusts publish¬ 
ed by the Bombay Government in 1954 shows that, in Greater 
Bombay alone, the total annual income is Rs. 7.7 crores, and the 
annual expenditure a little less than Rs. 3.5 crores. If this is 
an indication of the general position, at least in the major 
States, the total annual income from all these Trusts and 
Endowments could well be in the region of Rs. 40 crores, out 
of which about a half may be remaining unspent, and even the 
balance is perhaps not being utilized to the best advantage of 
the community. 

Present Position under the Law 

Existing Central laws on the subject have done little to¬ 
wards the assumption of a positive role and left both the crea¬ 
tion and the administration of Public Trusts and Endowments 
in private hands. The Trustees are liable under the ordinary 
civil and criminal law of the land for any breach of trust. 
The Advocate General or any two persons interested, with 
the previous consent of the Advocate General, may move the 
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Court when any action against Trustees or in respect of trust 
properties is called for. Courts have also wide scheme- 
making powers. These have been seldom exercised. Courts 
-have contented themselves with playing a negative role—more 
to check any gross abuse, conversion, neglect, misfeasance or 
malfeasance when brought to their notice. 

Need for Regulation and Guidance 

There is another consideration which also calls for a posi¬ 
tive role on the part of the State. Trusts cater or are intend¬ 
ed to cater to an uncertain and fluctuating body of benefi¬ 
ciaries. Donors who only look for spiritual merit believed to 
.accrue from the mere act of giving are generally indifferent as 
to the further use and application of the property donated. 
The duty of carefully husbanding the resources and of com¬ 
pletely effectuating the purposes of endowments by the full utili¬ 
zation of resources should now be assumed by the State. 

Beneficiaries-to-be are not in a position to approach the 
Trustees or mangers of the institutions run by them or press 
themselves on their notice. Trusts should be required to pro¬ 
claim their purposes widely. They should be encouraged or re¬ 
quired to adopt certain uniform criteria, as well as individual 
standards of eligibility for choosing their beneficiaries in order 
that obtaining relief may be relieved of unnecessary humilia¬ 
tion. That would not only help the would-be beneficiaries; it 
will also be a guide to other voluntary organizations and faci¬ 
litate the co-ordination of all welfare plans by the State. There 
should also be sponsoring Committees, with social workers 
associated who may be authorized to sponsor eligible cases and 
place them in the appropriate institution. 


Action Necessary 

It is, therefore, high time that comprehensive legislation 
on a basis uniform throughout the country is undertaken. We 
have the example of progressive States like Madras and Bom- 
hay who have already enacted laws on this subject. The 
ground to tread is rather delicate, particularly because some 
■of these Endowments are of a religious character, and the line 
between religion and charity is thin. Even so, a provision for 
gradual reform, in keeping with modern trends in society, 
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which would also involve a gradual but steady extension of 
the doctrine of cypres would be very necessary. As 
indicated earlier there is need for improvement from indiscri¬ 
minate charity to a method of rendering adequate planned 
assistance calculated to train the recipient to self-reliance. 
This is an educative process, but it needs to be buttressed by 
suitable legislation which would charge the authorities con¬ 
cerned with the duty of giving proper guidance to the trustees. 
If this problem could be tackled with caution, as well as with 
determination it should be possible to ensure that the large in¬ 
come now accruing from these Trusts and Endowments is 
directed into useful channels so as to confer the maximum 
benefit on the community. 

Trusts should be required to adopt modern scientific 
methods of social investigation. Doling out some kind of inade¬ 
quate relief, unmindful of its proper utilization, serves no social 
purpose. The principle of all social work and social assistance 
is to render such help and in such form as would train the 
recipient to self-reliance in due course. Unless Trusts learn to 
adjust themselves to new standards, the good they do may be 
out-weighed by the injury they cause by their conservative in¬ 
difference to new techniques. 

There are many Trusts whose resources are too meagre 
to be of any real use singly. If all such Trusts could be 
merged, they would perhaps have all been helped to play their 
proper role. There are Trusts which have fallen into the hands 
of lazy and unconcerned trustees who would be glad to be 
relieved of the responsibility. There are many dormant 
Trusts; there are other Trusts whose beneficiaries may never 
arrive at all; there are Trusts whose investments are unproduc¬ 
tive. There are many Trust deeds which have left the choice of 
objectives and the selection of beneficiaries to the trustees who, 
however, have taken no action. All such unused and unspent 
endowments could well be constituted into common funds which 
would add to the community’s resources for building up the 
several services for which there is great and pressing need. 
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Marriage Validation Act 
XIII of 1948 61 
Mysore Hindu Sagotra Mar¬ 
riages Validation Act 
XLIV of 1948 61 
Sati: 

The Bengal Sati Regulation 
XVII of 1829 52ff 
The Madras and Bombay 


Sati Regulations of 1830 
52ff 

Hindu Law, Women and Inheri¬ 
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70 

Cochin Marumakkatayam 
Act XXXIII of 1113 M.E. 
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Mental Patients: 378ff 

Present Conditions 370 

Suggested remedies 139ff 

Minority and Guardianship: 

34ff 

Hindu Law, Legislation on: 

Caste Disabilities Removal 
Act 35 

Guar diairs and Wards Act 
34 

Indian Majority Act 34, 10 
Minority and Guardians Bill 302 
Minor: 

Legislation on: 

Child Marriage Restraint 

Act of 1929 140 

Civil Procedure Code 141 



414 


SOCIAL LEGISLATION—ITS ROLE IN SOCIAL WELFARE 


Criminal Procedure Code 
143 

Indian Contract Act 141 
Indian Majority Act IX of 
IS75 140 

Indir.n Penal Code 142 
Whipping Act IV of 1909 
143 
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Hyderabad Act I of 1347 F. 
50 

Mysore Act XII of 1938 49ff 
Travancore Hindu Widows' 
Remarriage Regulation IV 
of 1114 M.E. (193S) 50ff 

Welfare State, ideal of 2 

Whipping 2S4 

see also under Sentences, exe¬ 
cution of 

Woman 355ff 

Women and the Law 13ff 

Women & Employment 119ff 

Legislation on: 

Employees’ State Insurance 
Act 121 

Factories Act of 1948 119fJ 
Mines Act of 1952 119fJ 
Mines Maternity Benefit 
Act XIX of 1941 120ff 
Plantation Labour Act of 
1951 119 

Women, Social Legislation on: 

Present Position 355fT 

Suggested Improvements 361ff 

Women, Special Statutory Pro¬ 
visions for: 11 Iff 


Civil Procedure Code V of 1908 
114fJ 

Criminal Procedure Code V of 
1898 116 

Indian Penal Code V of 1860 
112 

Indian Succession Act XXIX 
of 1929 112 

Legal Practitioners (Women} 
Amendment Act XXIII of 
1923 lllff 

Married Women’s Property 
Act III of 1874 111 

Powers of Attorney Act VII of 
1882 111 

Presidency Towns Insolvency 
Act III of 1909 (Sec. 55} 
116 

Provincial Insolvency Act V 
of 1920 (Sec. 53) 116 

Transfer of Property Act IV 
of 1882 116 

Y 

Yajnavalkya 21, 44 
Youthful Offender 157ff, 175ff r 
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